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RELEVANT DOCKET ENTRIES 
[Criminal No. H-524] 
UNITED STATES OF AMERICA 


VS. 


NICHOLAS D. ZINNI ET AL 


Nicholas D. Zinni—C. Thomas Zinni 

53 Mount Vernon Street 
Boston, Massachusetts 02108 
Telephone—(617) 523-3245 


1973 
June, 14 

\ 

25 

29 


The Grand Jury at Hartford returned....Indictment charging 
violation of 18 U.S.C. 241 in Ct. I...18 U.S.C. 1503 in 
Ct. II... 18 U.S.C. 884 (h) (1) in Ct. ITT.... 

Defendant Zinni. H .Plea of not guilty entered on 3 counts. 

The following motions were filed by defendant Zinni. 

(1) Motion of the Defendant to Take a Foil. 

(2) Motion to be Furnished with Evidence Favorable to the 
Accused. 

(5) Motion for list of Names and Addresses of Witnesses Who 
Were Summoned. 

(6) Motlcn of the Defendant for Inspection of Grand Jury 
Minutes. 

(7) Motion to Dismiss for Prejudicial Ribllcitv. 

(8) Motion 6f the Defendant to be Furnished with Statements of 
Promises, Rewards of Inducements. 

(9) Motion of the Defendant for the Production of Police 
Department Reports. 

(10) Motion to Dismiss. 


(11) Defendants Motion for Severance. 

(12) Defendant's Motion to be Furnished with Criminal Records 
and Probation Records. 


(13) Motion to Inspect Exhibits presented to the Grand Jury. 

(14) Motion of the Defendant to Inspect Evidence. 
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(15) Motion for Copy of Statements. 

(16) Motion to Inspect Statements of United States Witnesses. 

(18) Motion to be Furnished with Statements concerning 
Identification. 

(19) Motion to Inspect Photographs. 

(20) Motion for a Change of Venue. 

(21) Motion for Discovery and Inspection. 

(22) Motion for Bill of Particulars. 

(23) Motion to Dismiss Indictment. 

(24) Motion to Dismiss (Counts I, II, and III) 

Appearance of John A. O'Neill,Jr. entered and filed to represent the 

Defendant Zlnnl. 

July, 23 Hearing on 25 calendar motions: 

25 Response of United States to Defendant Zlnnl's Motion to 

Dismiss, filed. 

30 Memorandum In Support of Defendant Zlnnl's Motion, to Dismiss, 

filed. 

Aug., 6 The following endorsements entered on Defendant Zlnnl: 

(1) Motion of the Defendant to Take a Poll, "July 23,1973 
motion of the Defendant. Zlnnl to take a poll Is with¬ 
drawn In open court. So ordered, " (Clairie, J.) 
m-8/10/73 

D 

(2) Motion to be Furnished with Evidence Favorable to the 
Accused, "July 23, 1973 The Defendant Zlnnl's motion to be 
Furnished with Evidence Favorable to the Accused through 
the conclusion of trial wap agreed to by counsel for the 
Government, provided the obligation was limited to the 
requests of Brady v. Marylan d (373 U.S. 83, 1962), and it 
was so mutually agreed; so ordered." (Clairie,J.) 
m-8/10/73 

(5) Motion for List of Names and Addresses of Witnesses Who 
Were Summoned to Testify before the Grand Jury, "July 23, 
1973 Motion Denied; so ordered" (Clairie,J.) fc-8/10/73 

(6) Motion of the Defendant for Inspection of Grand Jury 
Minutes, "July 23, 1973 Motion to Inspect Grand Jury 
Minutes Is denied; so ordered. It was agreed by counsel 
that witnesses' testimony would be available at 9:00 a.m. 
on date testimony was to be offered at trial." (Clairie,J) 
m-8/10/73 
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(7) Motion to Dismiss for Prejudicial Publicity, "July 23, 

1973 motion denied; so ordered." (Clairie.J.) tn-8/10/73 

(8) Motion of the Defendant to be Purnished with Statements of 
Promises, Rewards of Inducements, "July 23, 1973 motion 
denied; except that it was agreed by counsel that at 

9tOO a.m. on the date such witness would be called at 
trial, this information would be furneshed the defendant's 
counsel; so ordered." (Clairie.J.) m-8/10/73 

(9) Motion of the Defendant for the Production of Police 
Department Reports, "July 23, 1973 motion denied; except 
that the Government will have available all relevant polici 
reports for review by counsel at 9:00 a.m. on the dav such 
evidence is to be used at trial; so ordered." (Clairie.J.) 
m-8/10/73 

10) Motion to Dismiss, "July 23, 1973 motion denied; so orderec 
(Clairie.J.)" m-8/10/73 

11) Defendant's Motion for Severance, "July 23, 1973 the 
Court's ruling on the severance motion is held in abeyance 
until the time of trial; so ordered." (Clairie.J.) 
m-8/10/73 

12) Defendant's Motion to be Purnished with Criminal Records 
and Probation Records, "July 23, 1973 the motion denied; 
except that the Government shall furnish the criminal 
records of prospective Government witnesses at 9:00 a.m. 
on the day such witnesses testimony is to be offered at 
trial; so ordered." (Clairie , J.) m-8/10/73 

13) Motion to Inspect Exhibits Presented to the Grand Jury, 
"July 23, 1973 motion denied; so ordered." (Clairie. J. ) 
ra-8/10/73 

14) Motion of the Defendant to Inspect Evidence, "July 23, 19- 
73 motion denied; except that the Government shall make 
available to the defendant any pieces of evidence, on 
which the Government has performed scientific tests or 
experiments, which evidence will be offered at trial, it 
shall be made available at the office of the U.S. District 
Atty. at Hartford at a time mutually agreeable to counsel; 
so ordered." (Clairie.J.) m-8/10/73 

15) Motion for Copy of Statements, "July 23, 1973 motion is 
granted, as to any statement, oral or written, of the 
defendant, which the Government will rely on or introduce 
at the trial; so ordered." (Clairie, J) m-8/10/73 

.6) Motion to Inspect Statements of United States Witnesses, 
"July 23, 1973 motion denied." (Clairie.J.) m-8/10/73 
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Sept. 


(18) Motion to be Furnished with Statements concerning 
Identification, "July 23, 1973 this motion was withdrawn 
at the hearing on said motion." (Clalrle,J.) ra-8/10/73 

(19) Motion to Inspect Photographs, "July 23, 1973 motion 
denied." (Clalrle, J.) m-8/10/73 

(20) Motion for Change of Venue, "July 23, 1973 motion for 
change of venue was withdrawn In open court at the time 
of the hearing on the motion." (Clalrle, J.) m-8/10/73 

(21) Motion for Bill of Particulars, "July 23, 1973 

(1) The Government agreed to furnish the Defendant Zinnl 
the material sought In paragraph #10,only as to materials 
seized from him and not the other defendants. 

(2) Paragraphs f 4,5,6,7,11 and 12 are denied. 

(3) Paragraphs #1,2,3, and 8 are not available, because 
they do not exist. 

(4) Paragraphs #9,13,14,15,16,17, and 18 were withdrawn." 
(Clalrle,J.) m-8/10/73 

(22) Motion to Dismiss Indictment, "July 23, 1973 the motion of 
the Defendant Zinnl to dismiss the Indictment is denied* 
so ordered." (Clalrle,J.) m-8/10/73 

(23) Motion to Dismiss, "July 31, 1973 motion of the Defendant 
Zinnl to dismiss the indictment Is denied; so ordered." 
(Clalrle,J.) m-8/10/73 

(24) Motion ofr Discovery and Inspection, "July 23, 1973 

(1) Paragraphs #1,2,4,18, and 19 (limited to Brady v. 
Maryland) are granted. 

(2) Paragraphs #3,5,6,7,8,10,11 and 17 are denied. 

(3) As to paragraphs #12,13,14,15,and 16 the Government 
reports there are none. 

(4) Paragraph #9 shall be provided at 9:00 a.m. on the 
date of trial, when the witnesses testimony will be 
offered; so ordered." (Clalrle,J.) m-8/10/73 

Memorandum in Support of Defendant Zinnl's motion to dismiss, 


Government's Response to Motion to Dismiss Count I,filed. 
Defendant Zinnl's motion to dismiss , filed. 
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Oct. 9 


1974 

I! Jin. 14 


otton to Withdraw Appearance on Behalf of Nicholas Zinni, 
filed by Attorney O’Neill, "Defendant Zinni's Motion to 
Dismiss , Decision reserved." (Clairie,J.) 10/V1/73 

Defendant's Motion (Nicholas Zinni) to Dismiss, filed along 
with affidavit of John O'Neill,Jr., Esquire 

Endorsement entered on Motion to Withdraw Appearance on Behalf 
of Nicholas Zinni; "Oct. 19th,1973 Motion of Atty. O’Neill to 
withdraw is denied; so ordered." (Clairie,J.) m-10/23/73 

"? N ' on Motion to Hlthdtnv 

lotion to Withdraw denied Atty. O’Neill makes motion for 

Severance and advised by Court no action will he taken and 
motion should be renewed at a later time—Attv. O'Neill asked 
Court s nermission to interview Mr. Zinni as he is being held 
in protective custodv bv State authortties—court advised Mr. 
o ey, he sould notify prison authorities that Mr. O’Neill may 

TuJm, r'”" 0 ' 10 ” the U - S - to fll ‘ <"-=a"or, .tntement 
Of William Marrapese. (Sept. 13) 

O.iillette Motion to Suppress Testimonv of John Housand and John 
Daniels along with Affidavit and Memorandum in Sunnort of Motion 
to Supnress Testimonv of John Housand and John Daniels filed... 

Endorsement entered on Motion to Sunpress Testimonv of John 
Housand and John Daniels, "The defendant Ouillette’s Motion to 
. uppress the Testimony of John Housand and John Daniels is 
denied. So ordered." (Clairie,J.) _ 

Atty. Bucci renews Motion for Severance, Defendant Marrapese and 
inni are severed from cases of Defendants Joost and Cuillette. 

Defendant Zinni's Motion to Sever and Motion for Change of 
Venue filed. 


Endorsements entered on Defendant Zinni's Motion to Sever and 
Motion for Change of Venue, "Jan.2«th 1974 final action over 
one (1) week when co-defendant Marrapese and Mr. Zinni shall 
appear with counsel; so ordered. " (Clairie, J.) 1/30/74 


Defendant Zinni's Motion to Sevei 
who will trv case... 


Denied reserved for Judge 


....Court assigned trial date of May 21, 1974 at Waterbury, 
Connecticut before Judge Murphy for )>oth defendants (Zinni and 
Marrapese). 


1 


Defendant Zinni's Motion to Sever, filed. 
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Tune 


28 


28 


10 

11 

12 

18 

26 


' s * ,tion to 

Endorsement entered and filed on Defendant Zlnnl’s Motion to 
Sever, May 7th 1974 Motion denied, without prejudice to Its 
being renewed nrlor to trial before presiding trial Judge; so 
ordered." (Clalrie, J.) K * 

Jury Trial: (Zlnnl and Marrapese) Attorney Coffev moves for 
admission of Attorney Ferland (as counsel for Defendant Zlnnl) 
for purpose of this case. ' 

....Defendant Zlnnl orally moves for severance of trial.denied. 

....Defendant Zlnnl moves that admission of evidence (Brooklyn 
Jail tapes) exclude Defendant Zlnnl or renews Motion to Sever- 
denied with exceptions. 

....Defendant moves to Dismiss charge against Defendant 
Marrapese under Rule 29 (a)-Defendant moves to Dlsml^ charge 
against Defendant Zlnnl.motion denied_ 

t 

Defendant Zlnnl renews Motion to Sever, decision reserved— I 
Detendant s Motion to Sever—noted and denied (With exceptions)) 

Defendant Zlnnl’s Request to Charge, flled—Defendant 

Tarrapese s Request to Charge, filed-Defendant Marrapese 

moves for Judgment of Acqultal pursuant to Rule 29 (a), 
Defendant Zlnnl adopts motion and arguments of Defendant 
Marrapese—all motions denied with exceptions of each counsel, 

....Court rules on Request to Charge. 

....Exceptions to charge noted bv Defendant Zlnnl 

....Defendant Zlnnl moves for severance—dented.... jury re¬ 
turns to courtroom with a verdict of C v ':y on all three counti 
as to each defendant.... 

Defendant Zlnnl’s Motion for New Trial, Motion to Set Aside 
Verdict, and for Judgment of Acqultal, and Motion to Arrest 
Judgment, filed. 

' I 

.... Hearing held on Defendant Zlnnl’s Motion for New Trial, 
^otlon to Set Aside Verdict and For Judgment of Acqultal; 

Motion to Arrest Judgment, all motions denied. 

Disposition: (3 Counts) Defendant Zlnnl—Imprisonment for the 
remainder of his life on Count I, five years imprisonment on 
count IT, and ten years imprisonment Imposed on Count ITT. 











July 


Sept. 


Oct. 


Nov. 


5 

19 

5 

6 

16 

30 


24 


29 


4 

11 


18 


7. 

Sentence of Imprisonment Imposed on Counts I TT ITT 
concurrently with each other. (Murphy..,?, 

(Defendant Zinnt) Notice of Appeal filed. 

-Hearing held on Defendants Motion for a New Trial. 

Hearing on Defendant's Motion for a New Trial continues. 

Trial'*?, led!" 1 **' * " K " or " n ' 1 ™ ln s "l>Port of Motion for a New 

"“?U?t??. D ??* nd *" t '' tMrd Mot)on f ° r » N -“ Trial (.Toost and 
Mcmoranduu filed (Murphy,J.) *-10/29/74 ".the potions are 

Memorandum, filed, (Murphy,J) m-10/29/74 " _ nH „ . . J 

additional evidence on defendant V««« & 
dated October 22. 1974. 1. denied. In denvlnp the USm'w 

^ndlcatetMn'the ^ WO “ H '" tlf T •”'»t»«l.ny a. 

icated In the motion papers. This Is an order."_ 

TVo Notices of Appeal, filed by Defendant Zinni 

endorsement entered and filed on Motion to Submit Additional 
Evidence on Defendant's Motion for a New Trial on Newly 

ss S set e forth V l t n enCe *"* PrnsecatiOT1 Misconduct." Motion denle 

Oh"! SJt,'^? , ? rand ’ 1 " ° f ° Ct ' ”•' ,74 ’ ^.1974 

Defendant-appellant Zlnnl's Motion for a New Trial ***** „ 
Uncovered Evidence 

Suppression of Material Evidence), filed. 


j 
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UNITED STATES DISTRICT COURT 
OISTKICT Of CONNECTICUT 


UNITED STATES OF AMERICA 


DAVID CUILLETTE, ROREhT JOOST. 

WILLI Alt KAWLXPtse. NICHOLAS ZINNI > 


count one 


i 

) CRIMINAL no. ///^/ 


rrxm on or .bout Mey . ,972 unt|| on Qr ^ ^ 

972 In the District of Connecticut, and elsewhere, DAVID CUILIETTE. 
ROBERT JOOST. WILLIAM MARRAPESE. and NICHOLAS ZINN,. th. defendant, 
hareln. and other, to the Grand Jury known and unknown. unlawfully. 
-Mfully .„d knowing,* did combine. conspire. confederate and agree 
to 9 .ther and with each other to Injure, oppre,,. threaten and 
Intimidate on. Oan.el Lapo.le, a cltlten of the urltod State, of 
Amarlca. ,n th. free aa.rcl.. and .njoyment of a rl fl ht and privilege 
•ecured to him by th. Con.tI tut Ion and law, of the United St.ta, and 
because of him having ex.rcl.ed .aid right and privilege, to wit. the 
r'Dht and privilege to give Information ,0 the proper authority 
concerning violation, of the gun control law, of th. United Start;, 

.nd the right and privilege to b. a w,tn«. a Judicial preceding 
'n th. United State, Ol.trlct Court for the District of Connecticut, 
the case of ti lted States v. w; 111 am Mo rrapese . Nicholas 
*±srt Joost and 0^ Collette . Criminal no. h-264 ; 

It I. further elleged that this combination and conspiracy 
resulted In the death of Daniel Upolla. 

All In violation of Section 241. Title 18. felted State. Coj.. 

COUNT TWO 

On or .bout Sdptember 29. 1 97 2. In the District of Connects 
David lette, Robert Joost, Nicholas Zlnnl and William Marr„pa,e 
unlawful |y, wilfully and knowing,* endeavored. by fore, and violence, 
to Influence. Intimidate and lap*. Dan,., L ap 0 ,,a. a wltna.s . 

^ of th. United States, . witness the matter of the *Uod 
itate. V. wmmn ga rrape, ,. Nicholas llnnl . a>vld Cuillctta and 
£o«. Criminal No. h- 204. wnich wo. before the Ur,ted 
State. Oi.trlct Court tor the Olstrlct of Connecticut. 

AH In violation of Title Id. felted state. Code. Section 







COUNT THHEE 


On or about September 23, 13/2, in O..oco, Connect i Cot 
In the District of Connecticut, David Guii lotto, Kobort joost, 
William Ha r repose and Nicholas Zinnl did wilfully, unlawfully and 
knowingly us* on explosivo, that Is, o dynamite bomb, to commit 
• f*lony prosecutable In a court of the United States, said 
felony being the Influencing and injuring by force a witnoss In a 
Court of the United States, i.e. one Daniel lapolla and the 
Influencing and Injuring of said Daniel Lapolla for having so 
testified in * proceeding of the United States, thus Impeding, 
obstructing and Influencing the due administration of justice, in 
.violation of Section 1503. Title 18, United States Code. 

All In violation of Title 18, Uilted States Code, 
Section 844 (h)(1). 


A TRUE BILL 


Foreman 


STEWART H. JONES 


UNITED STATES ATTORNEY 


PAUL E.tOFFEY 
SPECIAL ATTTORNEY 
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ERIEF FOR defendantsappellants 


By Thoir Counsel, 
Andrew A. Bi cci 

(William Marrapcse) 

9 Steeple Street 
Providence, Rhode Island 
John A. O’Neill, Jr. 
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9 Steeple Street 
Providence, Rhode Island 
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of two (2) other persons in addition to these two (2) 
Defendants, appear thereon as Defendants . . . you 
will concern yourself only with the charges against 
the Defendants William Marrapesc and Nicholas 
Zinni; they are the only two persons being tried at 
this time; and you should not speculate or draw any 
inference whatsoever concerning the disposition of the 
cases of the other two defendants or the status of 
those cases.” 

The only mention of Joost and Ouillette being in the 
case, the only way that the jury could have concluded 
that they performed overt act three was to take the in¬ 
dictment itself as proof of a material element. 

It might be submitted by the Government that the con¬ 
cealment of the M-1G rifles, independently proved, is the 
very essence of the third overt act. This may be true but 
who put them there? Was there proof that it was a mem¬ 
ber of the conspiracy? The answer is a simple — NO! 

For the reasons set forth, both Appellants urge that 
this Honorable Court enter an order to dismiss the con¬ 
spiracy count or in the alternative, grant them a new 
trial. 

QUESTION 

# 4 

The trial court erred in admitting the tape recordings 
containing the Appellants’ voices into evidence because 
they were a product of an unconstitutional invasion of 
privacy and otherwise unconstitutional. 

The leading case cited by the Government for the ad¬ 
mission of the type of testimony in question is United 
States v. White, 401 U.S. 745 (1971). In this case, a plu¬ 
rality of the court rejected Fourth and Fifth Amendment 














* /A 


.r h ' ,, " d <» .. ou, while m ,, 

after (he 117,',"' . 1 ™“ . . ri "S this mailer 

justice Bitting withiirtL*^.!“„ n |h ril^u r '‘T 1 

40 s,, P , d 838 , sec Bakes v. United V„,T, ' 

c.»e 

r f *«"« *•«* 

the On Arc and /.a,,,-, doet lines 1.‘A‘ T ,hat 

^nnd „er,er. .. * 

o^r rZzs'Zr; t~* *™"' h 

good in While. On .J„„„„ rv on Jhe T'"' “'(• 
handed do,n /fee , Wa/e ^ 'Ll TnZTVZ' 
cases, tile court indicated (lint the right of ,„v ‘ 

covered by the Ninth Amendment The defense "Th 
fitant ease would agree and urge ha, this rigM of , "" 

was infringed i„ thc „' u "** “ f , 

Jhe* Roe and Roe cases invnK-r.fi .,1 »• 

were at leas, partially .. 

mtrnng „pi„ io n |„ „ rimM ^VV'e', 

48fi (a birth control case) Onnommt e ,i • V- , ^ 1 

n*ent argument may argne that h af ' N, . nth ^ 
involve special areas of" j n ««" 

haps he answered best w ,h7 ,1 J Can ^ 

titled to talk i • V qU< stlon - Is r 'ot a man en- 
ness! ° tly Place of bnsi. , 

The tlover",",.,,, „ m answer, indeed, Mr. Collev ,1 
adj has answered on page 14‘> of the • I ‘ 

lions heard hy this court on January 29, iUfT " 
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“I would call the court’s attention particularly to the 
HofTa case, Lnifed States v. lloffa — I believe it is 
lloffa v. United States — in which the Supreme Court 
said when a person is engaged in criminal activity, 
or in this case criminal conversation, he is not en¬ 
titled to assume that the particular conversation is 
not being monitored by a third party. And he is not 
entitled to assume that the person to whom he is 
gi\ing the criminal conversation is not going to turn 
it over to law enforcement officials.” 

For the court’s purposes, the lloffa case may be found 
t at 385 U.S. 293. 

i £ It should be pointed out that the lloffa case, along with 
Lcnis v - United States, 385 U.S. 20fl and Lopez v. United 
sj States, 373 U.S. 427, were all cases following the On Lee 
'■*" ,» doctrine (see On Lee v. United States, 343 U.S. 747 (1952). 
As many Supreme Court justices stated that these cases 
were overruled by Katz v. United States, 389 U.S. 347 
and Berger v. New York, 388 U.S. 41 as did say that 
On Lee was still the law. Therefore, when the Government 
makes such a pronouncement relative to the lloffa case it 
assumes a position which even the Supreme Court cannot 
agree upon. 

Indeed a conspiracy is said to be an agreement between 
two or more person® to accomplish together a criminal 
or unlawful act o io achieve, by criminal or unlawful 
means, an act not in itself criminal or unlawful. Truax 
v. Corrigan, 257 U.S. 312, 42 S. Ct. 124. Thus, it would 
not seem that lloffa could apply to Mr. Zinni without 
some showing of guilty knowledge on Mr. Zinni’s part 
when he asked the question — ‘‘He wants to by the rifles?”. 
Phis was Mr. Zinni’s only connection with the case. It 
would seem that, in order for the doctrine in lloffa to 
apply, one must first assume that the conversation was. 
in fact, criminal in nature. 
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Tins assumption requires an inference of guilt The 
defense aubnutu that not only would such a eondusil 
violalc Ihc Fourth, Fifth au.l Ninth Amendments, hut 
would also do violence to the First. 

To’hohfih". 5 “ i V VOrd " are in ^ !orm »f « question. 
.. hold that on the state of the evidenre, that this 

lion sufficiently implicutcs Mr. Zinni » 0 „s t„ r ,.,„|'r •, 

verdict of guilty, justiliahly runs contrary to the eoneep't 

of free speech and indeed the desire of the Government 
to stop criminal actions. 

Does it not seem logical that if one were to enter a 
room where two acquintanccs were engaged in a corner 
nation and, after hearing part of their conversation „ot 
being sure of the import of the words heard, he would 
ask a question, and upon receiving an answer detenu"! 
whether or not he wanted to continue or depart from the 
eon;msat,on. Does a man become guilty of conspiracy 

nuch she . PrOStUution i when h * a prostitute how 

ch charges, or does he so implicate himself when 

be agrees to the tariff: Does one who overhears acpiaim 
tances planning to commit a hank robbery become guiltv 
of so conspiring by asking then, the question - “ v, 
yoa guys going to rob a bank!”! Does „ ot the answer 
the question and the askor’s decision constitute the 

HinToZ “T t t0r “ C ° nSpin,cyf Pappose in the fore¬ 
going examples the askor said to the prostitute - “Vo 

your pr.ee is too high.” or “You guys have to be ern/v “ 

and walks awaj. Was he part of the conspiraev.' The 

foiegomg are normative acts displaying one’s umvillin- 

n ss to participate in the conspiracy, but suppose oi- 

tha h i! 7 : V1,lkS a "' ay in hik ‘ ncef Can the mere fact 
ha he asked the question have bound him inextrical.lv 

n the conspiracy! The defense thinks not, and would urge 
the court to so rule. M 


t 









V) /•S' 


QUESTION 

# 7 

That the court erred in admitting Government Exhibits 
11 and 18 because there was no showing of consent on the 
-part of Lapolla. 

r* The Government has the burden of proving at trial that 
the informant voluntarily consented to the illegal eaves¬ 
dropping. Bumper v. North Carolina, 391 U.S. 543, 88 S. 
Ct. 1788; Wren v. United States, 352 F.2d 617; Simmons 
v. Bomar, 349 F.2d 305; Judd v. United States, 190 F.2d 
649; Kovach v. United States, 53 F.2d 639. Its burden 
cannot be discharged by showing no more than acquiescence 
to a claim of lawful authority. Bumper v. North Carolina, 
391 U.S. 543, 88 S. Ct. 1788; Amos v. United States, 255 
U.S. 313, 41 S. Ct. 266; Johnston v. United States, 333 
U 8 . 10, 68 S. Ct. 367; United States v. Jones, 292 F Sudd 
1001,1008. PP ‘ 

In the Simmons case supra, the petition brought a 
habeas corpus proceeding to test what he contended to 
be an illegal search and seizure. The court at page 366 
said: 


“Consent to search in order to be voluntary must be 
unequivocal, specific, and intelligently given, uncon¬ 
taminated by any duress or coercion and is not likely 
to be inferred. United States v. Como, 340 F.2d 891 
(CA 2). The Government has the burden of proving 
such consent has been given. McDonald v. United 
States, 307 F.2d 272 (CA 10). Judd v. United States 
190 F.2d 649. 

In United States v. Como, 340 F.2d 891 (1965), Judge 
Kaufman of this Circuit rendered the decision. In that 
case, Como was working as a special employee of the Fed- 


o 



/to 

]/ 

19 

eral Bureau of Narcotics along with other agents. They 
were trying to make a case against one Cangiano. Simul¬ 
taneously, though independently, two agents were inves¬ 
tigating the same suspect. After hearing that an unident¬ 
ified person had bought heroin from Cangiano, agents 
went to the hotel where the purchase was made to de¬ 
termine the identity of the purchaser. When Como en¬ 
tered the hotel and asked for his room key, the agents 
approached him. Como told them that lie himself was un 
agent, but they did not believe him; and the agents re¬ 
fused to make a call confirming Como's identity until he 
acknowledged the presence of heroin. The agents then 
arrested Como and searched the room. 

“at 893, we recognize . . . that consent to a search is 
not to bo lightly inferred.” United States v. Viale, 
312 F.2d 393, G01 (2d Cir. 1963). The guidelines are 
clear. An accused’s voluntary consent must be proven 
by clear and positive evidence. A consent is not a 
voluntary one if it is the product of duress or coer¬ 
cion, actual or implied. Moreover, to be voluntary, a 
consent must have been unequivocal, specific, and in¬ 
telligently given. United States v. Smith, 308 F.2d 
657, 663 (2d Cir. 1962) cert. den. 372 U.S. 906, 83 S. 
Ct. 717. See also Channel v. United States, 284 F.2d 
217, 219 (9th Cir. 1960). 

The trial court also adopted United States v. McKeever, 
169 F. Supp. 426 as the law in this ease. The seventh prong 
of the Solomon test adopted by McKeever is that the 
testimony elicited was freely and voluntarily made with¬ 
out any kind of duress. 4s 

For the reusons submitted, the Appellants urge this 
Honorable Court to grant them a new trial. 
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•TATE 

v. 

William E. TELLA. 

Na. 73-83-C.A. 

8 upreme Court of Rhode Island. 
June 12 , 1974 . 


Defendant was convicted in the Supe¬ 
rior Court, Providence and Bristol Coun¬ 
ties, Gallant, ]., of receiving stolen proper- 

Lv , h Vf? ea,ed - The Suprem ' 

J »lm, J., held that information which may 
have been obtained in September, 1970 
could not support issuance of search war- 
rant in August, 1971. 

Reversed and remitted. 

Roberts, C. J., did not participate. 


STATE t. TELLA n . 

Cite •• »t a. 2 d 87 87 

4. Starches and Seizures C=> 3 . 6 ( 2 ) 

Without showing of probable cause 
for believing that property which is object 
of search is on premises at time of issu¬ 
ance of warrant, even the most convincing 
proof that property may have been on 
premises at some remote time in the past 
will not justify present invasion of privacy. 

8. Searches and Seizures C=>3.6(l) 

Supe- o F ° r purpose of determining timeliness 


I. Criminal Law •ai08l(2) 

Notice of intention to prosecute bill of 
exceptions filed before effective date sub¬ 
stituting appeal for bill of exception, in 
criminal cases, couk be treated as notice 

of appeal, even though bill was not per- 
icctcd. 

2. Searches and Seizures «=*.« 

Information which may have been ob¬ 
tained m September, 1970. could not ,up- 

gust, lSiT! 1 *” 0 * 0t *“ rCh W * rrint in Au * 


■ -vKiiuming timeliness 

staleness of information presented to 
support search warrant, court would treat 
averments of affidavit as if they related to 

° n Wh,Ch observat ‘°ns 
might have been made. 

6 Searches and Seizures 4 => 3 j 

Criminal rules of evidence do not bind 
magistrates when they pass upon probable 
cause for issuance of search warrant. 

7. Searehes and Seizures e=> 3 . 6 ( 2 ) 

Existence of timely probable cause for 
uance °f search warrant should not turn 
on whether affidavit’s verbs are cast in 
present tense or past tense. 


RvaL Ch A d /'A ISrael ’ Atty - Gen ’ Don * ,d P- 
T / c A*' Atty- Gen- ’ Edward E. Dillon, 
Jr.. Sp. Asst. Atty. Gen., for plaintiff. 

f«ndMt!° nd 1 D * ni "’’ 


OPINION 


3. Searehes and Seizures «=>3.6<l) 

Affidavit supporting issuance of 
search warrant must furnish issuing magi,- 

*' th *“ fficien t facu to permit rea- 
so^ab'e conclusion that property which is 

J of search is on premises at time of 
issuance. 

'■'J™*?'' def.ud.of. conviction and the 
bill f h * D0, t> * of ,nten tion to pro*route ■ 

eHectivs. It substituted an appeal for 


JOSLIN, Justice. 

[1] This appeal arise, from the trial 

iud J 0 n T- On ° £ thC defendant before a 
judge and jury the Superior Court on 

three indictments, each of which charged 
him with receiving stolen property in vio¬ 
lation of G.L. 1956 noAO t> y 
11-41-21 n ( Reena «ment) § 

Becau »* we find that the evi 

.. “ rt - 10 these circumstance* we 
trest bis notice of intention to prosecute . bTll 
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dencc upon which those indictments and 
convictions were based was the product of 
a search made pursuant to an invalid 
search warrant, we reverse. 

On August 24, 1971, Sergeant Lionel J. 
Benjamin of the Rhode Island State Police 
presented a District Court judge with an 
application for a warrant to search certain 
premises owned by defendant and located 
at 731 Central Avenue in the town of 
Johnston. Annexed to the application was 
a four-page, single-spaced, typewritten af¬ 
fidavit wherein the sergeant states that on 
July 19, 1971, he met with an unnamed, re¬ 
liable informant who gave detailed infor¬ 
mation about his participation in five 
breaks, the first of which occurred on 
July 21, 1969. and the last on September 
16, 1970. According to the informant, ap¬ 
proximately $143,000 worth of precious 
metals and other contraband stolen in those 
breaks was delivered at undisclosed times 
to defendant's residence in Johnston. 

The affidavit further advises that the in¬ 
formant stated that "there is a precious 
metal scale located in the cellar portion of 
[defendant's residence] • • • an( j that 
there is also a large type service scale lo¬ 
cated in the back yard which is used by 
[defendant] to weigh said stolen precious 
metals and other contraband"; that in the 
rear yard of defendant’s residence "there 
is a green cinder block type structure 1 
* which [defendant] uses for the ’ 
purposes of melting stolen precious metals I 
and that within said structure is kept 1 

molds, electric and gas melting pots"; that ( 

each time” the stolen precious metals 1 

were taken to defendant’s residence they v 

would be "weighed and the weight would 
be recorded”; that in the cellar portion of 
defendant’s residence is "an office in v 

which the records of all transactions in p 


" * DOt,r * of “PP** 1 - «»•» though 

2“ b ‘‘ *** D<>t «tat. v. Lom 

bordi. It.I., 310 A.24 346 (1971). 

2. Tba warrant describe, the property or article* 
to b« searched for as: 


1 stolen precious metals and contraband are 
kept ; and that he (the informant) would 
I then report to the Small State Coin Co., a 
Providence concern which was operated by 
defendant and his brother, where he would 
be paid for the stolen merchandise in cash. 

During the slightly more than one month 
which intervened between these disclosures 
and the August 24th application for a war¬ 
rant, the police conducted extensive inde¬ 
pendent investigations which verified what 
the informant had related about the breaks 
and the amounts involved therein. This 
investigation and verification made it pos¬ 
sible for the sergeant to declare in the af¬ 
fidavit his belief in the informant’s relia¬ 
bility. 

On the strength of that affidavit, the 
District Court judge issued a search war¬ 
rant on August 24, 1971. It particularly 
described defendant’s cellar and adjacent 
cinder-block structure as the places to be 
searched and the above-mentioned records, 
scales, molds, and melting apparatus as the 
things to be seized* It was executed on 
the next day, and the property seized in¬ 
cluded not only the articles described 
therein but also firearms, rugs, and elec¬ 
tronic equipment which, at the trial, the 
state attempted to prove were stolen mer¬ 
chandise. 

Following the return of the indictments, 
defendant moved to suppress the seized ev¬ 
idence on t)e ground that the search had 
een based on an illegal warrant. That 
motion was denied and the challenged evi¬ 
dence was thereafter admitted at the trial 
and provided the basis for defendant’s con¬ 
viction. 


[2, 3] The defendant attacks the affida¬ 
vit on the ground that by the time it was 
presented to the District Court judge, it, 

“Record, A FUe, Indicating purchase,. ,ale. 
A shipment, of preciou, metal,. Precious 
metal scales, precious metal molds. Gas A 
Electric melting part. fsic). Hooks indi- 
eating value purchase, sale, transaction, and 
shipments of precious metals." 
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contents had become so stale as to make it 
facially incapable of supplying; the probable 
cause requisite to the issuance of a war¬ 
rant. The success of that attack hinges 
upon whether the affidavit's contents fur¬ 
nished the issuing magistrate with suffi¬ 
cient facts to permit a reasonable conclu¬ 
sion that the property which was the object 
of the search was actually on the premises 
to be searched at the time the warrant 
issued.* 

[4] That requirement demands a show¬ 
ing in the affidavit of “ • * ♦ f ac ts so 
closely related to the time of the issue of 
the warrant as to justify a finding of 
probable cause at that time.” Sgro v 
United States. 287 U.S. 206, 210, S3 S.Ct. 
138, 140, 77 L.Ed. 260, 263 (1932)« With¬ 
out that showing of timely probable cause, 
even the most convincing proof that the 
property to be seized may have been on the 
premises to be searched at some remote 
time in the past will not justify a present 
invasion of privacy. Durham v. United 
Sutes, 403 F2d 190, 193 (9th Cir. 1968). 

Whether the sergeant’s affidavit, which 
supported the issuance of the warrant in 
this case, measures up to these standards 
must be determined by viewing it "in a 
commonsense and realistic fashion," with¬ 
out insistence upon "technical require¬ 
ments” and unhampered by a "grudging or 
negative attitude.” United States v. Ven- 
tresca, 380 U.S. 102, 108. 85 S.Ct 741, 746, 


13 L.Ed’d 684, 689 (1965); State v. Le- 
Blanc, 100 R.I. 523, 530-531, 217 A.2d 471 
475 (1966). 

Here, the affidavit furnishes us with the 
dates of the informant’s breaks, arid it tells 
us what he observed when, following each 
break, he delivered the stolen goods to de¬ 
fendant’s premises. But A does not advise 
us of the particular time when he made 
those deliveries and had an opportunity to 
observe the conditions he described to the 
sergeant. 

Undated information of that character 
from an anonymous source would be fatal 
to the issuance of a warrant if the affida¬ 
vit were also lacking in reasonably specific 
clues relevant to the issue of timely proba¬ 
ble cause. Rosencranz v. United States, 
356 F2d 310, 318 (1st Cir. 1966); Neely v. 
Commonwealth, 269 Ky. 451, 107 S.W.2d 
305 (1937); cf. State v. Butts/97 R.I. 147, 
151, 196 A .2d 415, 417 (1964). This affi¬ 
davit, however, contains averments from 
which it can be concluded that the infor¬ 
mant’s observations must have been made 
within the time span which commenced on 
September 16, 1970-the date of the last 
break—and ended on Julv 19, 1971—the 
date of his disclosures to Sergeant Benja¬ 
min. 

[5] True, the affidavit does not pin¬ 
point when, in that time span, those obser¬ 
vations were made. But we fill that gap 
in the same manner as do those courts 


* ® ,ro United States, 287 U.S. 200 53 

77 L Ed- 260 (1932) 5 Murby t. 
United States. 2 F.2d 50 (let Cir 1924) • 
Annot., 100 AX.R ”d 525, f| 5-7 (1905). In^ 
cludInf Later Case Service, and cases collect- 
ed therein; Maaeolo. The Stateness of Prob¬ 
able Cause In Affidavits for Search War- 
Resolving the Issue of Timeliness 43 

Conn.BJT. 189 (1909). and ea.ee cited there- 
in. • 

4 'rr^ P l^ C * dur “ ■“ «be Manual for 

United States Maflatratee (1972). issued by 
the Administrative Office of the United States 
V<*rta, explicitly states at pages 7-3 and 7-4 
tost: 

“A search warrant should not be issued un¬ 
less the showing made in connection with 
mi Aia-ava 


the application therefor clearly Indicates 
probable cause that the property to be seized 
U actually at the place to be searched 

"A showing to the effect that the property 
to be seized was at the plac. to be searched a 
substantial time before the application was 
made does not Justify the issue of n search 
warrant, for the reason that during the in- 
terrenlng period the property may have been 
moved away. The facta must show that the 
property to be seized was known to be at 
the place to be searched so recently as to 
Justify the belief that the property is still 
there at the time of the issuance of the 
search warrant." 



90 R. I. 


S21 ATLANTIC REPORTER, 2d SERIES 


faced with averments that observations 
were made "within" a specified period, 
that is, as if they occurred not throughout 
the duration of that time span, but on the 
most remote date within that span. State 
v. Hoffman, 516 P.2U 84 (Or.App.1973); 
Annot., 100 A.L.R.2d 525, 532-533 (1965), 
and cases collected therein. In this case 
that would be September 16, 1970, the date 
of the last break. 

What we must determine, then, is the 
timeliness or staleness of the informant’s 
September 16, 1970 observations when 
brought before the magistrate on August 
24, 1971. We can turn to no hard and fast 
rule for the answer. United States v. 
Guinn, 454 F2d 29, 36 (5th Cir. 1972). 
Instead, we must consider the particular 
facts of this case, taking into account not 
only the time differential, but also 
* * * nature of the criminal activ- 
ity, the length of the activity, and the na¬ 
ture of the property to be seized * * 
United States v. Johnson, 461 F2d 285 
287 (10th Cir. 1972). 

Here, to be sure, after each of the five 
breaks the informant observed equipment 
presumably used in promoting criminal ac¬ 
tivity by converting stolen precious metals 
into readily salable form. But the proprie¬ 
ty of the issuance of the warrant depended 
upon the assumption of that equipment's 
continuing presence at the same location,. 
and upon the further inference that the 
same criminal activity continued for the 
more than 11 months which intervened be¬ 
tween the informant’s September 16th ob¬ 
servations and the August 24th issuance of 
the warrant. 

[6] The rules of evidence which obtain 
at criminal trials do not bind magistrates 


when they pass upon probable cause. 
Aguilar v. Texas, 378 U.S. 108, 114, 84 S. 
Ct. 1509, 1514, 12 L.I£d.2d 723, 729 (1964); 
Draper v. United States, 358 U.S. 307, 311, 
79 S.Ct. 329, 332, 3 L.Ed.2d 327. 331 
(1959); see State v. Nerney, 110 R.I. 364, 
292 A.2d 882 (1972). Just because those 
rules are relaxed, however, does not mean 
that inferences should be pyramided in or¬ 
der to find timely probable cause, particu¬ 
larly when the state has been unable to cite 
a single case wherein the time differential 
between the observations and the warrant 
has even approached 11 months. 8 

The state argues, however, that the ap¬ 
parent remoteness resulting from the 11- 
month-plus time interval has been over¬ 
come because the sergeant’s affidavit is 
couched in the present tense and quotes the 
informant as saying that “ * • • there 
is a precious metal scale located in the cel¬ 
lar portion of this house * * • there is 
also a large type service scale located in 
the back yard * * and ’’there is lo¬ 
cated in the cellar portion of [defendant’s] 
residence an office in which the records of 
all transactions in stolen precious metals 
and contraband are kept." (emphasis add¬ 
ed) 

In support of this contention the state 
relies primarily on Borras v. State, 229 
So.2d 244 (Fla.1969), appeal dismissed and 
cert, denied, 400 U.S. 808, 91 S.Ct 70, 27 
I-.Ed.2d 37 (1970). There, the court held 
that an affidavit’s failure to state when 
marijuana was sold to a confidential in¬ 
formant and was possessed by the defend¬ 
ant was not fatal to the validity of the 
search warrant. The court’s only rationale 
was that the affidavit used the present 
tense in alleging a violation that continued 
right up to the time the warrant issued. 


5. The state does cite United States v. Guinn 
4M F.2d 29 (3th Cir. 1972), where, owing 
to special circumstances, a lag of almoet seven 
months was held not to be too great. The 
usual dividing line between what is stale 
anil what is timely, however, is 30 days 
Bee Annot.. 100 A.L.H.2d 525, 534-42 (1905).' 
This was recognized in Schoeneman v. United 


States, 115 U.S.App.D.C. 110, 317 F.2d 173, 
177^(1963), where the court noted: 

* * we cannot overlook the fact 

that the Government could cite, and we 
could find, no case which sustained a search 
warrant issued more than 30 days after 
finding of the evidence which constituted 
the basis for the search.’* 
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I7J But in our judgment the existence 
or nonexistence of timely probable cause 
should not turn on whether the affidavit's 
verbs end in “s'* or "ed." Such an ap- 
proach would be overly mechanical, con¬ 
trary to the admonition against “an unduly 
technical and restrictive reading,” United 
Sute, v VentreK., supra at Ml, 85 S.Ct.’ 

* L.Ed.2d at 691, and subject 
to the dangers referred to in Rosencran - 
wnere the court said: • 

Officers with information of questiona¬ 
ble recency could escape embarrassment 
by simply omitting averments as to time, 
*o long as they reported that whatever 
information they received was stated to 
be current at that time. Magistrates 
would have less opportunity to perform 
their ‘natural [sic] and detached’ func¬ 
tion. Indeed, if the affidavit in this case 
be adjudged valid, it is difficult to see 
how any function but that of a rubber 
•tamp remains for them." 356 F2d at 
316-317. at 
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found that the affidavit’s recital ‘"that 
there is uigent necessity that said premises 
be searched in the night, to prevent said 
things from being concealed or removed so 
« not to be found’’’ was language which 

s ows its face that the information re¬ 
ceived by the officer was recently contem¬ 
poraneous and was to the effect that the 
machine gun was ‘now’ in the possession of 
t-oyne on the described premises.” 

But those cases are clearly distinguisha- 
b e from this one. The underlying circum¬ 
stances disclosed by the affidavit in this 
case do not reasonably yield an inference 
that the information received was "recently 
contemporaneous," or that the informant 
notwithstanding his silence after four pre¬ 
vious breaks, was suddenly compelled to 
tell all. 


WhUe these pitfalls cannot be ignored, it 
must also be recognized that there will be 
case, where the UM Qf t|)e prejcnt ^ 

when viewed in the context of the sur¬ 
rounding circumstances, may inferential^ 
demonstrate a continuum of probable cause 
from the time of the observation, down to 
tne time the warrant issues. 

Thus, to, fxonp!, j„ UniKd s 
Un t «r. 469 FJM 128J , ,287-1288 (7 , h ^ 
cert, denied, 411 U.S. 920 93 S Ct 

3,3 ‘I 9 ”). th7i«?,were 

rented in the present tense, with rhetoric 
indicating that the undated events and ob- 

,TT’ had OCCUrred recent, y- In addi¬ 
tion. the citizen-informant’s awareness of 

i0T Harm ° f the obs * rved ar- 

r n J er ° US V ’ eaP ° n * CrMted * live¬ 
lihood that he would “act upon his discov- 

“ 0{ immediacy,” and but¬ 

tressed the timelines, of the complaint for 
he warrant. In Coyne v. Watson. 282 F 
Supp. 23s. 238 (S.D. Ohio ,967). the court 


• I " ,Um ;, We find that ,here nothing 
«n the affidavit from which the District 
Court judge could have reasonably con¬ 
cluded that any of the described objects re¬ 
mained on the defendant’s premises beyond 
the most remote date of the time span ap¬ 
pearing therein, or even that they contin¬ 
ued dur-ng the lapse of more than a month 
etween the disclosures and the application 
for a warrant. The affidavit failed to dis¬ 
close any basis for a finding that the de¬ 
scribed things were probably present in de¬ 
fendant. cellar or in the adjacent cinder- 
block structure when the warrant issued. 
Accordingly, we are compelled to conclude 
that the August 24th search warrant was 
invalid, that the search pursuant thereto 

m thai u t” d that thC Cvidence * ci « d 
m that search should have been suppressed. 

Because this conclusion is dispositive, there 

>s no need to consider defendant’s other 

arguments. 

Jhe defendant’s appeal is sustained, the 
judgment appealed from i, reversed, and 
the case ,s remitted to the Superior Court 
for further proceedings. 

ROBERTS, C. did not participate. 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


Jan 1-1 


U.S.r-lSI T’ COURT 
HA r, ""C D. CONN. 


UNITED STATES OF AMERICA 


DAVID GUILLETTE, ET AL 


NO. H-524 




MOTION TO SEVER 

Now comes the Defendant, Nicholas D. Zinnl, and moves this 
Honorable Court that his trial in connection with the above- 
captioned matter be severed from the trial of United States of 
America vs. William Marrapase on the grounds that a trial of 
both defendants at the same time would unduly prejudice the case 
of the defendant, Nicholas D. Zinnl. 


fee 


Q 


C. THOMAS ZINNlj/ESOUIRE 
53 Mount Vernbtt Street 
Boston, Massachusetts, 02108 


\\J CERTIFICATION 

| I hereby certify that on the Eleventh Day of January, 1974 
I mailed a copy of the foregoing Motion To Sever to Paul Coffey, 
Federal District Attorney, U. S. Federal Building, 450 Main St. 
Hartford, Connecticut. 


C. Thomas Zinnl / ) 
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OHITED STATES DISCRICT COURT 
DISTRICT OF CONNECTICUT 


IWITED STATES OF AMERICA 
VS. 

DAVID CUZLLKTTE. ET AL 






“*** “* • ««hoU. D. Zlnnl, «... thl . 

“°° 0r * bU C °* rt “• "..I 1. coon.ctloo .1th th. *«. 

..„ r . d fro . th . trU1 „ f ^ iUM> of 

WlC * - " 1111 “ - th. ground, thot . t ,l.l o( both 

Dafandanta at tha ■ ««. timm Mi ,ij . . 

1 *° uld «®<*uly prajudica tha caaa of tha 

Dafandaat, Eicholaa D. Zlnnl. 


«* z *nnl, Eaqulra 

5 3 MOtmt Varnon Straat 
Boaton, Maaaaehuaatta 02108 


_CERTIFICATIOM 

I h.,.h T «.«!„ th.t on th . TWaty-Mlnth ^ of „„ 

I «lUd . c«r of th. fongoln, Motion To ,.„ t , 0 ..m c,,.,, 
F.d.rcl District At tom.., o.g. z.d.r.1 .„lldi„ 8 , 450 , er ,’ t 
Hartford, Connactlcat. 



C. Thoaaa 


ZAnnl 
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federal cri h 3 mUSt ' X " ° rder t0 b * P unishab le as a 

a! crime, be committed "because of a victim's race, color. 

religion or national origin" and because the victim sought to 
engage m a protected activity." 

Congressional”Record- 1 ®* 19M ' P9 ‘ 319 - 32 °, 

“It is true, of course, that there is much crime that is not 
cialymotivated. But we have state and local agencies which 

3 ' f ° r the m ° St part ' able to deal with this par- 

allel problem." y 

Congrest 3ional "*Recor<j 1968 ' P9 ‘ 320 ' 

"The separate issue to which the Judiciary Committee's bill 

hanll' 8 attentl ° n is the problem inadequacy of local 

is an attempt 

to assure the presence and deteitent effect n f 1 a 

in .. . . ertect of law enforcement 

unvilli 10nS t0 ° often ' local lav enforcement has been 

unwilling or unable to protect a portion of the population it 

is sworn to protect." (Emphasis added by Appellant) 

Record* Hart * Jan * 18. 1968. pg. 320, Congressional 

t: P ;:;i:: all V-:- 2516 WOUld PUnlSh lnterferenc e or attempts 
nterfer,, by force or threat, with any person because of 

persoThidT" reU9i ° n * ~ i9i " ^ b ™ such 

Lti t< » ee " Seekin9 tC 6,19396 ln enumerated 

n es * (Emphasis added by Appellant) 

Senator Hart-Congressional Record Jan is „„ 

"Also punishable would be violence directed against persois^it ’ 

e r:s V : c ; n ° 1Vll . ri9htS aCtiVU y- -eh persons are select- 

s victims to intimidate others " 

senator Hart - Congressional' Record. Jan. 18. 1968. pg. 318. 
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jfolTED STATES OF AMERICA 


CRIMINAL NO 


D CIJILLETTE, ROBERT JOOST, 

MARRAPESE, NICHOLAS ZINNI 


TON TO WATVK .11)BY Tl:I,\I 


Now cc*nea><Tie defendant and alleges ns C 

That at the (yne of the arraignment, ttyh prosecutor proffered 
to this Honorable Col 


lows 


t, that the suggested bail on two (2) c.f U 

defendants. Viz. Guille\te and Joost, should be $100,000.00 aa to 

|’ \ / 

jeach and that the bail as>^o the defendants Marrapese and Zinni 
, I should be $50,000.00. \ / 


Said above-mentioned suggeV^td bail was made in that the 
prosecutor offered that the 


s'against Guillette and Joost 


were much stronger than that /as 


agaikst Marrapese ar.d Zinni. 

After being fully adv/sed by my counsel, Andrew A. Uucci 
as to my rights to a tr 


T,al by jury, and \fter considering all 
trial without a ;iui\, and that the H noral 1 


the ramifications of 


:ourt, sitting with 


t a jury, would make al\. the findings of fact 
ind law, I do her/Ly request that this Honorable Court allow a 
rial without Vjury. \ 

This request is made in view of the prosecutor's allegations 
s to thestrength of the cases against his co-defendants, 
luillette and Joost as opposed to the relative strengtVi against hi: 


WILLIAM MARRAPESE 


sworn to before me at Providence this 1, 


1973 







"Forceable interference with any of the activities set out in 
the bill would be prohibited whether committed by persons act¬ 
ing under color of law or by private individuals. Persons act¬ 
ing alone, as well as conspirators, would be reached by the 
bill's prohibitants." (Emphasis added by Appellant) 

Senator Hart - Congressional Record, Jan. 18, 1968, pg. 318 

"H.R. 2516 is such a lav/. It does respond to the comment of 
Justice Brennen. Its clear language will avoid unnecessary 
litigation concerning coverage and will provide an unmistakable 
warning to lawless elements not to interfer with the activities 

protected by the bill . " (Emphasis added by Appellant)_ 

Senator Hart - Congressional Record, Jan. 18, 1968, pg. 319 

"This is a curious bill. It makes jurisdiction of the Federal 

courts in Federal cases depend on diversity of color." 

Senator Ervin -Jan. 18, 1968, pg. 329j Congressional 
Record. 

"I agree with my good friend,the floor manager of the bill,that 
it is wrong to deprive any man of the right to exercise his con¬ 
stitutional rights or rights under Federal lav-. However, why 
should the Federal courts have jurisdiction over a murder com¬ 
mitted to deprive a man of his constitutional rights only in 
cases where the man who was murdered belonged to a different 
race than the accused," 

Senator Ervin-Jan. 18, 1968, pg. 329, Congressional 
Record. 

"The bill is not tailored for a particular region. It is 
restrained in its reach with respect to Federal Power because 
it is our belief that most violence directed against citizens 
finds adequate enforcement in State courts. He-’ever, we find 



further that there is a need now, based on the record, for 

legislation. We find in those cases where racial motivation 

is involved in the crime that Federal protection needs to be 
available." 

Record! H3rt ” Jan * 19 ' 1968 ' P9* 398 y Congressional 

■Ve do not propose that we shall make murder across the country 

a Federal crime. We do propose within the bill pending that when 

there is a deprivation of rights because of race, there shall be 
available Federal protection." 

Senator Hart - Jan. 19, 1968 D a 3 qo „ 

Record. ' ^ "^Congressional 









(9) "It was the object of .aid conspiracy that 
the above-named defendants, having obtained 
( 10 ) possession of thirty (30) stolen United States 
Army M-16 A-l nachineguns, would transport said 
firearms from Westerly, Rhode Island to Oneco, 
Connecticut, whore the weapons would be concealed 
on or near the residence of Daniel LaPolla, of 
Oneco, Connecticut until such a time as the 
aforementioned defendants could ultimately 
dispose of said firearms.'* 

OVERT ACTS: In furtherance of the 
conspiracy and to accomplish the objects thereof, 
the defendants performed the following overt acts: 

1* ° n or about November 21, 1971 i„ 

District of Connecticut, defendants DAVID GUILLETTE 
ROBERT JOOST, WILLIAM MARRAPESE and NICHOLAS ZINNI 
drove in two vehicles to Oneco, Connecticut. 

On or about November 21, 1971 all of 
the above named defendants deposited twenty-nine 
(29) M-16 A-l machineguns in the bedroom of 
Daniel Lai>olla, Spring Lake Road, Oneco, 

Connecticut• 

3. On or .bout Novenber 23, 1971 d.fendante 
Joo.t and Gulll.tt., at Oneco, Connactlcut 
wrapped twenty-nine (29) M-16 A-l naehineguo. in 

* ®“ 0 " b w di.po.al bag and dunped the eeapon. in 

a quarry in Cnecc*, Connecticut." 

* * * 








(5701 Q What was the reason that you know for going 
to Onoco at tliat tine? 


A Ik, LaPblla had sons Jewelry or soiaothing, X 
think, if X remember right - X'n not really sure. x»n 

pretty sure. — that belonged to Mr. Marrapeso. 

• * * 


[591] THE COURT* Did ho say anything elso? 
THB WITNESS* Ho identified himself, 

I romombor, because the nan wanted identification 
snd he showed him some identification, who he 


BY Ml. DANIELS| 

Q Now, in showing the nan identification, was 

this in the fora of sooe kind of a card? 

A Yes. 

Q And did the card bear any name as to whose 
card it was? 

A Willi an Marrapeso. 

Q Now, ©t ; this card — was this given to 

this individual in the gas station? 

A No. 

® tt shown to hin by Mr. Marrexpose? 

A Yes. 

Q And on the card it said William Marrapeso? 

A Yes. 


Q 


All right• 

YHB COURT* What was it, like a calling 





22 


card? 


TUB WITNESS* No. It's an identify on 
c*xrd that ha has from tho service. I thir 
tzoa the service. 


3 

4 

5 

6 

7 

8 
9 


(956J Q 


* * * 

Did you receive instructions from 


Attorney Bucci .hen you wore originally hired, .hat to 
do if you saw Mr. LaPtolla? 

A Yes f sir, 

Q Did this include having Mr. LaPolla contact 

Mr. Bucci? 

A Yes, sir. 


25 U Q What were you to do under those circumstances 

1 * 


2 

3 


[957]as instructed by Mr. Bucci? 

A Identify myself and advise them of ay exact 
purpose in the area. 



[920] q 
A 
Q 
A 

Q 

A 

Q 

A 

Q- 


_ * * * 

And was anyone with you? 

mother and my sister. 

And what is your mother's name? 

Mrs. Carmella Monticalvo. 

And how old was she? 

She wilx be 81 September. 

And you sister you say was also there? 
Yes. 

That would be William Marrapcse's aunt? 





to 

11 

12 
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A Yes. 

Q And what was her name? 

A Mrs. Mary D' An bra, and she happens to be 
Father LaPolla's mother's godchild. . 

Q Could you explain that, please? 

A Father LaPolla's mother is my sister Mary's 
godmother. 

Q I see. Zs that something to do with a baptism? 

A Yes. She baptized her. 

Q Who baptized her? 

A Father LaPolla's mother baptized my sister Mary, 
Mrs. D'Am bra. 

Q Zs there some type of relationship between 

the LaPollas, Monticalvos and Marrapeses dating back to 
the grandparents? 

A Not the Marrapeses. The Monticalvos. The 


2 

3 

4 

5 


[921] Monticalvos way back, the grandmothers — between the 

f 

grandmothers and the Petronellas which are the LaPolla 
family. 

% 

Q Then there is a relationship between the 


6 


LaPollas and the Marrapeses dating back 
A Yes. Distantly. 








T Datt ° r ° f 1 th. took hero. Ib signed tba 

I neoistor and it was a Mr. O-lfciu that signed lt with 
| l»in. 

Q May I have that Register, please? 

j A (Hands document) Gonowhero in there the 

narses are there. 

o this Register which you handad to oo, „ ha , 
does that reflect? 

A Mill, it was placed at the back sido of tha 
Church so that whoever cane into Church would sign it 
and then when everything was over, we would look through 
the Register to see which friends had cone in. 

0 Has lt the sane Register that was kept the 
previous day at tho wake? 


A Ye3. 

♦ * * 

l9 ' 51 ° * U * <Ud Mc - any kind of a calling 

card or a nano card that you observed to Mr. and Mrs. Errol 
at the gas station? 

A Yes. 

* * * 

1983) Q Whore did you go after that? 

A After wo had lunch, we went -- I believe it 

was almost right across the street to a bicycle shop. 

Q 

A 


Q 


And was anything purchased? 

Yes. Mr. Marrapese purchased a bicycle. 
A bicycle? 









Yes. 

For whom? 


y 32 


A For his daughter. 

Q That is his daughter, Patricia? 

A Yes. 

Q Is she in the court room today? 

A Yes. 

[984] Q Is this the young lady (indicating)? 

A Yes. 

Q And what was the occasion for the purpose of 

the bicycle at that tiBe? 

A It was for his daughter's birthday. 

Q This was Septenber the 27th, 1972; is that 


correct? 


Yes. 


* * * 


[16061 But when you go Into the Jury roon, you collective!;, 
have to try and remember all the facts and the 
overwhelming consideration which you have before 
you in the Jury room la, first of all, did a man 
lie? Secondly, he died because he was a witness. 

And third, there were only four people In the 
world who had a motive to prevent him from testifyln 
And when you consider that, you will reach the f 
conclusion and be able to analylze all the other 


/ 





[16061 little isolated instances which have been shown 
to you, and you will be able to understand why 


these particular incidents took place. 

* * * 

( 1610 ] A big point is made on cross examination. 

It was brought out that the defendants' finger¬ 
prints are not on the particular bomb, but that 
fingerprint man was presented by the Government 
and the Government has never contended that the 
fingerprints of William Marrapese and Nicholas 
Zinni were on that bomb. It would be very, very 
strange if they were. 

You will recall in the gun conversation, 

• William Marrapese said "We'll get someone down 
there." It's not Nicholas Zinni and William 
Marrapese that had that expertise to produce tha; 
bomb. In fact, when William Marrapese said "We''-e 
got eight sticks." "We've got eight sticks.", 
these are the managerial aspects of the conspiracy 
particularly William Marrapese, the managerial 

(1611] aspects. Not the blue collar worker, so to 
speak, who actually goes out and makes up the 


bomb. 
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& 3i 

(1266] Q . All right. And what happened after you requested j 
permission to enter? 

A He was not allowed at first, and there was some 
discussion about my getting in. I can tell you what I said 
to the Agents. I said to them that I wanted to be admitted, and 
my sole purpose, my sole purpose was to find out if Daniel Lapo .la 
was attending that wake, he, the Reverend Lapolla having been 
his brother, and I indicated to the officer, namely, Sal Petrel a, 
that I sought the admission to the parlor for the purpose of 


[ 1266 ] interviewing Mr. Lapolla, if he would be interviewed, and he 


2 

3 

4 

5 

6 

7 

8 
9 

10 


could refuse me, and I told the officer if he would like to 
come in with me or the Agent and be present when I interviewed 
him or not be present, but that was my purpose. I was led int<J> 
the funeral parlor at that point. 

Q And what did you do after you entered the funeraj. 

parlor? 

A I walked around the bier and I looked for the 

stature and build and so forth of Mr. Lapolla that was given 
to me by Mr. Marrapese, and without luck. The party that was 
i| described to me that would be Dan Lapolla was not in my view. 


• * 


11 
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13 
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15 

16 

17 

18 
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23 

24 

25 


1530] Q So la It fair to say that on your testimony 
this morning that you arrived at -- you say at Carter 
Jewelry approximately twenty minutes of ton? 

Ml* COFFEY! That is not my mathematics 


Your lienor. 


COIRTi Do you agree with those 
ma t h e matics or not? 

THB WITNESS! No, sir. I can‘t. I 

can only give an approximation when I arrived 
there* 

BY MR. ZHOUl 

Q I am asking you about twenty minutes of ton. 

A I would say, roughly, about ton, thereabouts. 

Q And did you testify before Me. Justice Claris 


1 II 

[531] and 



5 


6 


the jury that you would say that you eventually loft 
Guillotta’s -- page 92* 

THE COURT! That is not tho way to 

a 

do it, counsel. Were you asked this qua at ion 
and did you give this answer on a certain date. 



MR* ZXNNl! lhank you* 

BY Ml* ZINNXi 

Q Mr* Witness, did you give -- wore you asked 
this question! "At what tina did you eventually leave 
Mr. Gulllette's residence?" 


11 


"A Z would say somewhere around 



around ten t<*clock." 

W Q And where did you go?” 

*'A Z went to Carter'c Jewelry.” 

M Q Whore is that located, sir? On 
Reservoir Avenue in Cranston, Rhode Island?” 
"A Correct." 


Bo you ronenbor testifying to that? 
A Vos, sir, 

* * * 


(413] Q Yes. That 

is what we are asking for. 

Kould i. be. say , froB 

iirteen that you arrived 

in that particular area? 

A Around ten o'rfoek, thereabout.. j .. 

* 


(338] Q Now, where did you go after getting into the 
front portion, if anywhere, of Carter's Jewelry Store that 
morning? 


A Lou said "They're in the back." 

MR. ZINNI: I pray that be stricken, 
if Your Honor please. 

TIE COURT: Granted. 

BY MR. COFFEY: 

Q Where did you go? 

A We traveled into the back portion of the building 
where I had been there previously, as I previously 


described 










31 
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6 
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Q And did you go into the back roco? 

A I did. 

Q With whom v/ero you with at that time as you 

were going into the back room? 

A Mr. Guillcttc. 

Q When you got there, was anybody else already 

in the room? 

A Yes, sir. 

Q Who? 

A Mr. Marrapesc, Mr. Zinni, Andrew Bucci, 

Cobby Joost, Guillette and myself. 

* * * 

[345] Q How, at this point, how long had this conver- 

eation taken? Hew long had It taken place in terns of 
minutes? 


I 


17 

18 
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14,41 Q And how l0 "e did that meeting take place? 

How long did it take? 

A Say roughly fifteen minutes, thereabouts. 

Q Fifteen minutes. Could it be a half an hour? 
A No. I don't think it was a half an hour. 

Q Could it be twenty minutes? 

A Fifteen minutes, thereaobuts. It wasn't very 


♦ 


* 


♦ 




long. 




f347] Q 

A 

Q 

A 


X 


& 


A 

Q 

A 

Q 

A 


Where did you go in Woonsocket? 

To Eddie Sitko's residence. 

Do you know where that is located? 

I believe it's on Maple Street -- l*m not 
sure -- in Woonsocket. 

Q Did you, in fact, meet with He. Sitko? 

We did. 

Who was present? 

Mr. Guillotto, myselr, m. Sitko. 

What transpired at that meeting? 

Mr. Sitko gave Mr. Guilletto a gun and, in turn, 
Mr. Guilletto gave tie the gun. 

Q What was the gun for? 

To kill Daniel LaPolla. 

What type of gun was it? 

It was a .32 Colt automatic. 

Mr. Housand, did you kill Daniel LaPolla? 

No, sir. 

On September 29, 1972, where were you? 

I was in the Wade County Jail, Raleigh, 

North Carolina. 

Q How long had you been Incarcerated up to that 
time, September 29th? 

Since July. 


A 

Q 

A 

Q 

A 

Q 

A 


A 
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1365] 
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examination also some of the crimes that you participated 
in while you were in Rhode Island. You told us about this 
fellow Daniels and Lancaux and yourself going out through 
Rhode Island and Connecticut and passing these — wasn't 
it American Express Money Orders? 

MR. COFFEY: Objection as to form. 


8 

9 

10 

11 

12 

13 

14 

15 

16 
17 
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6 

7 
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9 

10 


Your Honor. 

THE COURT: Yes. There were a number 
of questions combined. 

BY MR. DANIELS: 

Q Did you testify to the passing of American 
Express Money Orders? 

A I testified to passing money orders, yes. 

Q Were they American Express? 

A If I recall, yes, they were. 

Q Was it you, Daniels, Lancaux and Sitko? 

A Yes. 

* * * 

1371] Q All right. My original question was: Now, 
you are being told that you will not be prosecuted for 
the check cashing scheme nor for the burglaryin 
Rhode Island, the possession of burglar tools? 

A The possession of burglar tools was dismissed. 

Q In any event, you were told you were not going 


11 


to be prosecuted for Rhode Island crimes? 
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*10 

A You're right. 

Q Now, how about back on May the 10th, the 11th 
and the 12th, three days after this May 8th mooting, didn't 
the F.B.X. tell you that unless you gave them information 
concerning Joo3t and Guillcttc that you would be 
prosecuted for the check cashing scheme, to wit, the 
inter-state transportation of stolen American Express 
Money Orders as well as a conspiracy charge? Didn't they 
tell you that at that time, three days -- two, three 
and four days after the May 8th meeting? 

A Yes, sir. They told me this. 

Q I see. So, naturally, you told them about the 
activities of Joost ara Guillette, criminal activities, 
did you not? 



[372] A I did. What I knew. 

Q What you knew. You told them about the check 
cashing; right? 

A They knew about this. 

Q You gave them information about it; right? 

A I did. 

Q You involved yourself in it; right? 

A I did. 

Q Yon told then about this possession of burglar 

tools and you involved yourself in that as well as Joost 
and Guillette f did you not? 


i 






A That was a natter of record. 

13 

j Q ° id you or ^ y° u not tell then certain 

infornation and involve yourself in that _ 

15 

A Yes. I told then. 

16 

« All right. So, naturally, at that tine, telling 
tho B what you know personally about these individuals two 

days after the May 8th hooting, you told them about the 

19 

May 8th necting, didn't you? 

20 

I A I did not. 

« You did not. You didn't tell anyone on 
May the loth even though you were threatened with 
prosecution for the inter-state transportation of stolen 
chocks, for the possession of burglar tools, you didn't 
tell them on the loth, the 11th or the l 2t h or a, any ,i„. 

1 3731 until eleven months later when you were in custody; isn't 
2 that right, Mr. Housand? 

3 MR. COFFEY: Objection, Your Honor, 

■ as to form. 

5 THE COURT: No. I think it’s all 

6 right if you understand it. Is that a fair 

7 summary? 

8 THE WITNESS: I talked with Federal 

9 Agents concerning the LaPolla matter first in 









April of 1973. 




BY MR. DANIELS: 


Q All right. And the answer to my question is 


Yes , is that correct? 
A Yes. 


Q You are qualifying it with that last answer? 


A That is true. 


* « . 


14451 A 1 bl *“* d Guiliotto for that? 

. ° Y "' You bl “ od David OulUott. for the 

beating that you received by Picky Cochran, the hueband 
X<Sa Cochran? 

A David ordered a beating, yes. 

Q You biased him for that? 

A Certainly. 

0 And With thi. beating, thi. was a .ever, 

beating, you received three broken rib. and a fractured 
face and ended up in the ho.pitai, didn't you? 

A That is true. 

0 And ebon you »cr. i„ the ho.pitai. thi. eould 
be. I believe. April the 2 «h. -- „ rlk . thlt . „ 

24, 1972? 

A 23 i believe was the corroct date. 

o 23. That 1. IS day. after thi. neeting you 

•ay occurred on May eth, i» r2 . t carter'. Jo „ lry7 
A Yes, sir. 





r 

And at that time you wore angry, we±a you not. 


at hfc. Guillette? 


Yea. 


Q And you ware visited by F.B.I. agents Davis 


and Bubella? 


Bubolla is the only one I recall. 

F. B. I, Agent Bubella. You expressed your 


a 

, 14461 anger to Mr. Bubella, did you not? 

A Z did. 

I ® 

Q At that time you were being requested by thes 

to cooparata with the. and to tell then anythino you knew 

Ubout the activities of Guillette and Joost, l.n't that 
corroct? 

( MR. COFFEYi Objoction, Your Honor. 

It's hearsay, what ho was being requested by others. 

THB COURT* No. I think it's quite 
proper. Were you requested by then to cooperate 
with regard to your dealings with Guillette and 


Joost? 


BY MR. DANIELS* 


THB WITNESS* Yes, Your Honor. 


Q As a natter of fact, they told you that if 
you did not cooperate that they were going to prosecute 
you on the federal charge of the intor-stato transporta¬ 
tion of stolen chocks and that you were to be prosecuted 






L 




( 


,%r> v ; 


iy / 

for conspiracy and for tho possession of burglar tools; 

'0 

is that right? 

1 

A That is truo. 

2 

Q Now, at that time, Mr. Ilouc&nd, fif toon days 
3 

| aftar the May 8th nesting where you say Guillotto and 

j Joost wero present and where you were angry suffering a 

i 

•svere beating, did you toll F.B.I. Agent Oubella about 
li 

447) this May 8th, 1972 nesting at Carter's Jewelry? 

A No, sir. 

Q You didn't tell the Lincoln Police on 

May 10th, 11th or 12th or the F.B.Z. on May 11th? 

THR COURT: I think you covorod 
that yesterday. 

H*. DANIELS: All right. 

Q The first tine that you nontioned anything 

about this nesting to Federal Agents was when the officers 
Fowler and Watterson cane to see you when you wero incar¬ 
cerated in North Carolina in 1973; isn't that right? 

A That is correct. 

Q And you gave them a statement at that time, 

did you not, the April 18, 1973 statesent? 

A Z did. 

Q Now, X direct your attention to the last page 
of the statement, last paragraph, that states: 

•»X have road the above statenent 


/ 









consisting of 8 pages which Z have signod. I 


have had the opportunity to make changes, and I 
swear the above statement is true and correct*" 
Signod "John A. Housand. Subscribed and sworn 
to boforo oe this 19th day of April, 1973." 
Signed "Earl J. Fowler and Jamas J. Watterson." 

Is that what that states? 


1448] A Yes, sir. 

Q Mr. Housand, will you show ue anywhere in that 
statement whoro you make any reference to any meeting at 
Carter's Jewelry Store on May the Bth, 1972? 

A No, sir. 

Q There is nothing in that statement, is thore? 

A No, sir. Thero isn't. 

• * * 

(359] Q Now, going back to the first time eleven months 

after May 8th, this meeting you testified to, May 8th, 

/ 

1972, eleven months later in April of 1973, you first told 
the Federal Officers about that, you had already served 
the better part of eight years in prison and you had just 

V 

been sentenced to six years on that present charge; isn't 
that correct? 


A 


That is true. 





ft 

1360] q So you wanted out of jail very badly at that 
time, did you not? 

A Everyone wants out of jail* 

Q No. My question was, you. 

A Certainly. 

Q Everyone doesn't serve eight years, just 

receiving six more. You wanted out of jail very badly, 
did you not, Mr. Hou?and? 

THE COURTx He just said ''Yes''. 

THE WITNESS: I said "Yes.” 

• * * 

[453] Q And In the engagement of this criminal activity, 
you found it nocessary to lie, didn't you? 

A Yes, sir. 

Q And in fact, I think you testified yesterday, 
did you not, that you indulgod in forgery? 

A Z did. 

Q Larceny -- 

A Yes, six. 

Q -- burglary? 

A Yes, sir. 

Q And from 1965 on up to at least April 18ih of 

1973, you found it nocessary to lie in indulging in your 
criminal activities; isn't that corroct? 

A That is corroct. 

* * 



♦ 
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1550] Q 


( 
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issuj u Now, in rosponso to soma questiono by, Z 
believe, Me. Zlnni, you indicated that thoro was a period 
of tine when Lieing was more or less a practice by you| 
would that bo correct? 


A Z beg your pardon? 

Q Lieing was a practice by you, something you 
engaged in? 

A Qh, yes, sir. 

Q Wore theso related to the forgeries and 

larcenies which you were associated in in the 1960's? 
A Yes, sir. 



* * * 

[3551 Q Forgery, that type of thing? 

A Yes, sir. 

Q Fraud, misrepresentation, that type of crime? 

A That among other things, yes. 

Q Yes. Now, from 1968, the three year conviction 
for forgery and escape you served in the Nebraska 
Correctional and Penal Complex, you were eventually 
released and engaged in criminal activities, you were 
again arrested and convicted in 1971} isn't that right? 

A Yes. Z believe it was 1971. 

Q You were using the name at that time of 
Stephen Longvall, were you not? 

A Yes, sir. 

Q So we have John Smith, Charles Kirby, 






V 


* yt 

*■" J °“ Ph H ° , '“ dl Stephen *"■»*» ana Marvin Ou„ klei 
i» that it? 

A Yes, «ir. 


* * * 


[448] Q y ou do k now Andrew Bucci? 


A 2 do. 

o vou an kno „ hi. as an attorney licensed to 
practice in the state of Rhode Island? 

A Yes. 

° In ** your attorney at one tine? 

A Yea, sir. 

o HW. you testified yesterday that thl. attorney 

Andre. Bucci has actuaUy present at the May 8t h neetln,. 

I 

[449)1972 at Carter's Jewelry in Providence where you were 
asked to kill LaPolla for $5000) is that your testinony? 

A That is correct. 

. Q Now, you testified in the Grand Jury on 
May the 2nd, 1973 for 50 pages, did you not? 

A Z did. 

Q And did you toll the Grand Jury and the 
United States Attorney asking the questions — did you 
oaks any mention at all that Andrew Bucci was at that 
meeting on May 8th, 1972 at Carter's Jewelry? 


Z did not. 


* * * 


\ \ 
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1364) was told this. 
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Q 

A 

Q 

A 

Q 


When? 

Oh, sometime after I arrived in Connecticut. 
Right. By Mr. Coffey -- 
Yes, sir. 

-- a representative of the United States 
Attorney's Office; correct? 

A He said that he would attempt to appear in my 


behalf. 

Q 


A 

Q 

A 

Q 


He also told you he did appear, didn't he? 
Subsequently he did. 

And you are on parole; isn't that right? 

Yes, sir. I made parole. 

how, in addition to that, you were also promised 
immunity for any participation which you say you had in 
this LaPolla case; is that right? 

A Ye3, sir. 

Q And you were also promised immunity for any 
crimes that you may have committed while you were in the 

State of Rhode Island, didn't you testify to a short time 
ago on direct examination? 

A Yes, sir. 

Q Mio promised you that? 

A Mr. Coffey's office. 

Q Mr. Coffey. Now, you testified on direct 






|374| Q Of course, you don't pay any rent and you don’t 
pay for your food and you don't pay for your clothing? 

A Oh, no. 

Q So when you received this Thousand Dollars, this 
was above and beyond what was being furnished to you by 
the prison authorities; isn't that right? 

A Yes. 

Q They bought you cigarettes, they gave you money 

for shaving articles and all the toilet articles and 
anything else your heart desired up to $85.00 a month 
above any subsistence of food and clothing and shelter; 
isn't that right? 

A Yes. It was approximately that. 

Q You had a running account at the commissary, 

did you not? 

A Yes. 

Q Agent Petrella gave you some of this money in 

cash, did he not? 

A I believe some of it was in cash, yes. 

* * * 

[375] Q You were paroled in April of 1974. You 
testified you received an additional $2x60.00? 

A Yes, sir. 

Q All in all you have received in excess of 


$3000.00; is that correct? 






Yes, sir. 


yt S/ 


Q Tho suit that you have on 

■v 

A Yes, sir. 

Q -- the clothing, tho shoos, tho tic, the 
shirt, the boots or whatever it is you arc wearing; is 
that right? 


Yc8, sir. 


* * * 


M031J THE COURT, My question was, Would 

you, please, ask your witnesses to excuse themselves 
or himself or herself? 

m. DANIELS: Mr. Longo, Judge McKiornan, 

Mr. Rocheleau, Attorney Rao, would you all, please 
step out? 

(At this tine the above named persons 
lof'c the court rooa,) 


[1085]Q 


* • * 


Is it Justice McKiernan? 
That is correct. 


sir? 


And what is your official professional capacity, 
I am a member of the Superior Court of the 


State of Rhode Island, Court of General Jurisdiction. 
Q As a Justice of the Superior Court 



( 










[ 1086 ] A Associate Justice. 


Ik>w long have you been an Associate Justice? 


A Since 1956. 

Q And prior to that tiro, sir, did you have 
A I was Lieutenant Governor for the State of 
Rhode Island for a period of ten years. 

Q Lieutenant Governor? 

A Lieutenant Governor. 

Q Now, do you recall the case of State versus 

Robert Jorgi? 

A Yes • 


Q Do you recall any events concerning an in-chamber 
conference? 

A I remember it very well. On May 8th, 1972 
several indictments were forwarded to me by the Judge who 
handled the criminal calendar, Judge Mackenzie, and there 
were five or six defendants named in the indictments, and 
I had an in-chambers conference with the lawyers involved. 

I believe those lawyers were Kelly, Sheehan, Bucci, 

Rao, O'Neill, and I believe Mr. Mulligan of the Attorney 
General's Department. 


• * * 


[1094] Q If Your Honor ple*.se, Mr. Justice, I think you 
testified that you try to start all of your trials at 
10:00 o'clock, your jury trials at 10:00 o'clock? 

A The earliest we start a jury trial would be 









* 


10x00 o'clock. 

Q On that morning, did you follow that procedure? 

A I doubt it because I believe that was the 

morning of a new jury panel, and when we have a new jury 
panel, they have to be qualified and before wt can get 
a specific panel. We don't get a specific panel until 
10:30 or quarter of 11x00. 

Q Would it be fair to say that the conference 
that you held with all of these attorneys was between 
nine and ten in the morning? 

A I would say not. I would say it would be 
around ten o'clock. 


(1095) Q Around ten o'clock? 


A Yes. 


THE COURT: You mean it started 


ended? 


THE WITNESS: Started. 


BY MR. ZINNIs 

0 And these attorneys all engaged In conference 
with you, did they? 

A Yes, sir. Just a question of which case wo 
-ere going to try. Five or six indietnents Involving the 
named defendants. They had been sent down to me. Five 
or six attorneys, and the question was which one we were 
going to try, and Mr. Mulligan was ready on all of the. 


* * * 












11241] Q What time did you arrive at the Providence Superior 

Courthouse on Monday, May the 8 th, 1972 ? 

A My best recollection, Mr. Daniels, is Just prior 


to 10:00. 


McKiernan. 


And what did you do after you arrived? 

I went directly to the chambers of Mr. Justice 


And what occurred at that time, sir? 


. A At that tlme we were Joined by another attorney, 

John Kelly, and in turn,.Mr, Rao. 

Q That is Carmen Rao? 

A Carmen Rao, and the prosecutor, Mr. Mulligan, 

and the last of the people to arrive was John Sheehan, another. 

attorney. Prior, however, to Mr. Rao's arrival, we had walked 
into the Judge's chambers. 


* * 


H242]q When you arrived, did you go into the chambers? 

A I did. 

Q Who was there at the time? 

A John O'Neill, myself, and I believe Kelly had 

arrived, John Kelly. 

Q And what occurred at that time and place? . 

A Walked into the chambers, however, the prosecutor 

• 

was not in the chambers and the Judge would not address us und»r 


14 


any circumstances until the prosecutor arrived. 
Q So what happened then? 




Walked out of the chambers. That's when Mr. Rao 


appeared and Ed Mulligan. 


waiting for? 


Mr. Mulligan is the prosecutor you people were 


That is correct. 


Q What happened then? 

A> Walked back into the chamber. As I say, John 

Sheehan had not yet arrived. He arrived later. And we sat 
down in order to discuss the case. 

Q At approximately what time did you enter the 

Judge's, chambers the first time? 


112431 A Sometime shortly before 10:00. 

« And what time approximately did you enter the 

Judge's chambers the second time with the prosecutor and the 
other attorneys? 

A My best approximation is about 10:15, Mr. Daniel:. 

Q What occurred after you entered the Judge's 

chambers with the other attorneys? 

A Well, we began discussing these several lndictme its 

and the problem was that Mr. Mulligan had forgotten to take 
his private flies from the downstairs office of the Attorney 
General which Is on the fourth floor. Judge McKleman's chambir 
Is on the fifth, and he went out temporarily to get his files 
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14 

15 

16 
17 

ia 

19 

20 
21 
22 

23 

24 

25 


and he came back. Of course, there was no discussion of the 
case until Mr. Mulligan returned, and I would say roughly he 
was gone five or ten minutes. When he reappeared in chambers 
with hi.8 files — 

Q And what occuied after that, sir? 

A Well, then p. discussion ensued with regard to th 

cases proceeding to trial. 

Now, if Your Honor please, I am aware of hearsay. Do yo|i 
want me to — 

Q No. Don't discuss any hearsay. 

A AH right. There was some discussion about what 

cases will proceed to trial. 

Q 1 Was there any mention at that time about your 


M244J desire to make a motion before the Court? 


2 

A There was. 

3 

Q 1 And what type of motion did you want to make at 

4 ' 

that time? 

5 

A The motion was aimed at a continuance of the 

6 

cases in Providence on May 8th from its posture for trial to 

7 

picking another day certain for trial because of the attendant 

8 

publicity that the gun case got in Rhode Island Just prior to 

9 

the time that that case would proceed, meaning that it had 

10 

such a saturation of advertisement in the paper that it would 

11 

be prejudicial to proceeding with the trial at that time with 
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those two defendants, 

Q Which two defendants did this concern? 

A Marrapese and Zlnnl in that case. 

* * * 

(11031 Q What time did you get to court that morning 
in Superior Court? 

A Around ten o'clock, sir. Ten, ten fifteen. 

Q And when you arrived there, did you sec the 
defendant, Zinni, in the corridor? 

^ * think I did. I'm not absolutely sure, but 

I believe I did. 

(1104] q And did you have any conversation with 
Mr. Zinni? 

A Z may have, sir, but I couldn't say specifically. 
Q And do you know the time '.hat the conference 
started in the Judge's chambers? 

A I would say around 10:15. Between 10:15 and 
10, 10:30, approximately 

MR, ZINNI: Thank you. I have no 
further questions. 

THE COURT: Cross? 

CROSS EXAMINATION 
BY MR. COFFEY: 

Q Mr. Kelly, what time was it that you arrived 
t,t the Superior Court on M?y 8th? 

A Around ten o'clock, I would say, sir. 


* 


0 




i 


J 


[1106] Q 

* * 

Was Mr. Bucci already there 

A 

Yes. I think he was. 

Q 

Was Mr. O'Neill? 

A 

Yes. 

11125) Q 

* * * 

What time did you arrive at 


court room that morning? 

A To the best of tsy recollection, it was 
sometime between 10:10 and 10:15. Around that general 
area. I know I had been in another court room previously. 

Q What court room had you been in previously? 

A To the best of my knowledge, Justice McKenzie., 
who called the criminal calendar. 

Q And after you arrived in the court room of 
Justice McKiernan --- 


THE COURT: In the chambers, I think 

he said. 

THE WITNESS: Yes, Your Honor. 

BY MR. DANIELS: 

Q Did you go through the court before you went 
to the chambers? 

A Pardon? 

Q Wd you go into the court room before you 
enteicd the chambers? 




/ 

H126] A No. I wont through his ante-chamber so-called 
or waiting room. I don't think I physically went in his 
court room. I am not sure. 

^ wont directly into the chambers? 

A Yes. I did. 

Q Was anyone present at the time you arrived? 

A Well, there were a group of attorneys there, 
mere was Edward Milligan, Special Assistant Attorney 
General, there was Andrew Bucci, Carmen Rao, I believe 
there was Mr. Zinni from Boston, Thomas Zinni, there was 
Attorney Jack Kelly, John Kelly and myself. 


* * 


(1024] Q What tine did you arrive in Judge McKlernan's 


court room? 


A I think it was around ten minutes or so after 


10:00 A.M. 


* * * 


(1048] Q During the period 10:10 to approximately 
11:30 on the morning of May 8th, did you see Andrew Bucci 
at any time? 

A Just when I did see him which would have 
been when he came out of Judge McKiernan's chambers which 


would have been 


just a guess, probably ten to 


fifteen minutes before this 11:35 A.M. when we started. 


10 



3 




( « 


[1025] q At sometime during that morning, did someone 

from the Judge's chambers? 

A Yes. 

Q Who exited from the Judge's chambers? 

A Z saw Carmen Rao. 

Q That is the attorney? 

A An attorney. Edward Mulligan, attorney, and 
Andrew Bucci. 

Q Did Mr. Milligan have any function concerning 

this particular trial? 

A He was the Prosecutor. 

Q And you mentioned Andrew Bucci. 

A Yes. I'm pretty sure I saw Andrew Bucci. 

Q Now, did you observe these people exit from 
the Judge's chambers? 

THE COURT: He just said he saw three 

People, Rao, Mulligan and Bucci come out of the 

Judge's chambers. 

EY M*. DANIELS: 

Q Approximately, how long was this after you 
first arrived in Judge McICierr.an's court room at ten 


[1026] minutes past ten? 


It was quite some time afterwards. 


THE COURT: Can you approximate the time 


afterwards? 


THE WITNESS: It could havo been 



s. 





45 minutes to an hour, possibly. Exactly I 


don't recall. 


THE COURT: Thank you. 


BY MR. DANIELS; 


Q What is your best estimate? 


THE COURT; He just said between 45 minutes 


and an hour. 


* * * 


[1127] Q How long did the conference last? 

A To the best of my recollection, we left there 
between 11:15 and 11:30 because the reason I say this 


that. 


MR. COFFEY; Objection. 

THE COURT: No. They didn't ask you 

THE WITNESS: Excuse me, Your Honor. 
THE COURT: 11:15 to 11:30? 

THE WITNESS: Yes, Your Honor. 


* * * 


[1105] Q i see. When thQ conferenc0 broke u?f you 
don't know what the specific tine was, do you? 

A Not the specific minute. I think it was 
around after 11:00 o'clock. Around that time. 


* * * 




15 II [1254] Q 


r~ 

Did you see William Marrapese at the Courthouse 


16 on May the 8th, 1972? 

17 A Yes. I did. 

18 ’1 q And at what location? 

19 | A In the Court chamber — open Court. 

20 q In open Court. And can you tell us when during 

21 the Court proceedings you observed him there? 

22 A It was after we had left the chamber of Judge 

23 McKiernan, the Inner chamber, where we had been from 10:15 to 

24 I quarter of eleven, 11:00, so It must have been around quarter 

25 V to eleven, 11:00. 


[1255] Q 
day? 


And did you see Nicholas Zinni at the Court that 


Yes. I did. 


Q Where did you observe him? 

A At the same location. 

Q And approximately what time? 

A Approximately the same time. At the same time. 

Not approximately. 


• • * 


[1068] Q . Now, I would dire< , t 


your attention to the 


"ornin* of ^ the 8th l9?2 

_ ' 972 * Wd 90 with any 

particular court ro™, 

court room that morning? 


Yes * I did. 


° ** prior *> eoina to the 


were you? 


court room, where 


\ 




A I raf in my office which is on the fourth floor 

Q Whic.i court room did you go to? 

A I don't know the number. I think it's court 

zoom number 10 that I was summoned up there by the Judge 
by telephone. 

Q By which Judge? 

A Judge McKiernan. 

Q And after arriving in court, did you take down 

any statements by any persons within the court? 

A Yos, sir. I did. 

Q And did you make notes, stenographic notes, 

as you were taking down the statements or the testimony? 

A Yes, sir. I did. 

Q Have you had occasion to prepare a transcript 

of the proceedings which took place that morning from your 
notes? 

A Yes, sir. I have. 

* * * 

[1249] Q Have you refreshed your recollection as to the 

p ersons who spoke as contained within the document? 

A May I look at it once more, please? 

* Q (Hands document) 

A Yes. It has refreshed my recollection. 

Q How many persons were speaking? 

A M.\ O'Neill Mr. Mulligan, Mr. Rao, the Court 









14 I and myself. 


17 R McKlernan. 


That would be Judge McKlernan? 1 

It says "The Court" here, but that was Judge 


How long was it between the time that you first 


W | exited from the Judge's chambers after the conference until 

20 you began to speak on this motion made by the prosecutor, Mr. 

21 Mulligan? 

22 A It was few minute , Mr. Daniels. I don't know 

23 exactly what the Judge may have been doing in his chambers, 

24 but it was a few minutes interval from the time we left the 

25 inner chambers to Open Court, whatever that time is, Mr. Daniels. 

[1250]I couldn't help you. 

2 Q How long did the motion take? 

2 ^ Minutes. Five. Not lengthy. 

4 ^ And after the motion, what occurred? 

f A Then the case that was selected for trial was 

6 called, and it happens that it was tha trial of one, Robert 

7 Jorgi, and the attorney on that particular case was Carmen Rao, 

• • • 

r II • _ 

. [1248] THE w’TNESS: Yes. I'm sorry. The aocumen;, 

4 Defendants' R refreshes my recollection. 

0 

7 THE COV^Ti Now, having it refreshed, what 

* 'is your recollection? 













/ 

THE WITNESS: I recollect now Is that Mr. 
Mulligan, the prosecutor, himself made the motion 
with regard to postponing a portion of the 
defendants' trials to May 22nd. 


BY MR. DANIELS: 


motion? 


And which*defendants were concerned with that 

Marsiglio, Zinni, Page, Marrapese. 

And does there appear some statements by you 


contained within Defendants' R? 
A There are. 


And who else is talking at the time of the motion? 


Hr. O'Neill. 


* * * 


2S || J1073 l 0 All /-/ow lony this motion to continue. 


«l 

[1074] 


take from the time the fire* 

first words were spoken until the 


Court ruled? 


A x would estimate ton minutes. 


I,084i ° WlthOUt tellin ° u * r - ha « ha said, did you hear 
Mr. fticci speak on the motion? 

A Yes, sir. I did. 

• • • 

0 *• "° rdS th “ *• Bucci speak while 

the motion for continuance was hei„ 9 made, are they 


* * • 




contained in'MenJint,' Exhibits R ar,J S? 

A. its, 7A.y Sre . 

* • * 

[1071] Q Immediately following the making of this 
motion for a continuance, did something occur? 

A May I refresh my recollection, please? 
Immediately after the motion was made and granted, the 
Judge took a short recess so that we could get a jury 
panel empaneled on the case that we wore about to start* 

Q Was that State versus Robert Jorgi? 

A Yes. It is. 

Q And did you take down the testimony during 
the Jorgi trial? 

A Yes. I did. 

Q Were you present when they began to select a 

jury? 

A Yes. I was. 

Q Did you take this down in your notes also? 

A Yes, sir. I did. 

Q All right. Now, how long before the jury 
selection process began was the recess taken? 

Jj A I would say five minutes. 

• * • 

8 [1280] Q Between the completion of the motion and the 

9 Judge's ruling and the beginning of the trial, the selection 

10 | of the jury, was there any time lapse? 

11 | A There was a recess, Mr. Daniels. 

12 I Q How long was the receos? 









|| A Again, I am not sure. It might have been mlnuteii 

H J because I left that chamber — I» m sorry. Minutes. 

15 ^ What did you do during that recess? 

A ^ that chamber to attend to another matter 

17 before another Judge on the same floor of the same Courthouse, 

18 and that particular thing that I had to do took minutes. 

19 Q What did you do? 

20 A 1 withdrew an appearance on behalf of a particular 


21 person. 


22 | Q Who was that person? 

23 I A James Harris. 

24 I Q Now j ln order to do that, to withdraw your 

^ 25 * i ‘ ppe “ rance for 3aaea did that require the approval of 


[1261] some Judge? 


5 McKenzie. 


7 McKiernan? 


Yes. 

Which .Judge? 

It was Judge McKenzie at that time. It was Judg< 


Was he in a different Courtroom than Judge 


Yes. Geographically, maybe one hundred fifty 


9 feet down one corridor and one hundred ^ifty feet down the 

10 other. About 300 feet away, walking. 

11 Q Did this require his personal approval? 

12 A Yes. 


i 




12 





Did you speak with him dire-tly? 

Yes. 

I 

And he gave his approval for the withdrawal? 


Yes. 


MR. COFFEY: Objection. That is hearsay. 
THE WITNESS: Well, I'm — yes. 


BY MR. DANIELS: 


What occurred next, sir? 

I walked back to the Courtroom where the Jorgi 


matter was about to start. 


What were the first proceedings for the State 


versus Jovgi trial? 


Well, the case had to be called. Is that 


what 


(12521 you mean? 


Yes. 


I Tk<! C “ e "" CaUe4 > and « Jury select on 

Process, s nd ln that p.rtlcule. caao> ^ process took a yery 

short period of time. Do you went Be to continue or - 

« , «>er. Here you when the Jury selection process 

began? 


In that Courtroom. * 

And any particular location? 

Yes. 

M*. COFFEYi Any other .nswer would be 
unresponsive. 


V 





3 BY MR. DANIELS: 

| Q At what location? 

i| A Well, taking this Courtroom as an example, when 

16 I the Jury panel entered, took the seats in the rear of the 

17 I r> 

|! Courtroom, they occupied the whole area. Judge McKiernan's 

18 ' 

chamber is small. 

19 

I Q Chamber or Courtroom? 

A Courtroom. It's a small Courtroom and the Jury 

would sit on one side such as this, but there is also another 
Jury panel arrangement on the other side, and I took a seat 
on the opposite side where the Jury would commence being selected 
and that would be next to defense counsel table. 

II * j ‘ 

*^I I1112, Q 3>,J you see M*-Succi on the morwny of 


M113] 8th at any other time other than within the in-chanbor 

j: conference? 

3 I 

4 I A Vos, sir. 

j Jj ® When did you see him? 

< 1 0001,11 Ho just said ho saw him 

7 | J ° COUrt - Wd you no * say that a little 

|| while ago? 


BY Mk. DANIELS: 


HE WITNESS, yos. Your Honor. 


a That was during the notion to pas.-7 
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A Yes, sir. 

Q Any ether time? 

A Yes, sir. 

Q Would you tell us when? • 

A Just before I began to either empanel the jury 
or just before Judge McKiernan called for a jury 
Mr. Bucci was still in the court room, and this would 
have been following the motion that we just referred to. 

Q Where was he located 

A My recollection — excuse me. 

Q Where was he located within the court room 
at this time? 

A To my left, as I recall, in a jury box chair 
to the left of counsel table, sometimes used for a jury 
box. It was not used for the jury box in this particular 


i I trn’al. 


t. 


( 


11 

12 
13 
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* * * 

Q Mr. Fuina, how long have you been a member of 
the Providence Police Department? 

A twentieth year. 

* * * 

11040) Q And incidentally, were you named Policeman 
Of The Year last year? 


9 


MR. COFFEY: Objection, Your Honor 
THE COURT: Named by whom? 

MR. ZINNI: Providence Police. 






10 


7 / 


f 

TIE WITNESS: The year before last, 


BY MR. ZINNIl 


(1035]Q 
sir? 


1972? 

Yes, sir. 

And what was that award, please? 

Policeman Of The Year. 

* * * 

Where were you seated during this period of time. 


Next to Edward Mulligan, the Prosecutor,. To 


his left facing the Judge. 

Q You would be seated as Officer Petrella is 

seated next to Mr. Coffey, the Prosecutor? 

A Yes. 

^ was your case thcnj is that correct? 


Yes. 

During the 


strike that. 


Did you record on Defendants' Exhibit Q 
the time when the jury selection process began? 

THE COURT: He said he recorded two 
tines, one when they began and two when they ended, 


did you not? 


TIE WITNESS: Yes, sir. 


BY MR. DANIELS: 


What time did you record that the jury selection 


/ 






process began? 


A 11i35 A.M. 

- Q What tine did you record that the jury selection 
process ended? 

A 11:52 A.M. 

Q At either of these two times, did you observe 
the attorney, Andrew Bucci? 


[1036] A Yes. 

Q When? 

A When we started. 

Q And the time would be 11:35? 


A Ye8, sir. 

Q Where was Mr. Bucci at that time? 

A Sitting at counsel for the defense's table. 

Q Now, Mr. Jorgi, the defendant, was he 
represented by an attorney at that time? 

A Yes, sir. He was. 

Q By whom? 

A Carmen Rao. 

q Where was Mr. Bucci seated in relation to the 

attorney, Carmen Rao? 

A As X recall it, in the approximate position 
where Mr. Zinni is sitting now. 

Q Thomas Zinni? 


A 


No. Nicholas Zinni 







f 


[1046] A Wei 1# when the request was Bade ^ z couldn , t 
remember dates or times and when I pulled the caEO ou< 
for that date, 1 saw this in with the case which I 
wouldn't and so I brought then with me. 

W?. COFFEY: I see. I have no 
objection. Your tenor. 

THE COURT: Q received. 

(Three pages-notes-jury list received 
and narked Defendants' Exhibit Q.) 

* * * 

[1049] Q Now, is it your testimony that after the 
jury was picked on May 8th you did not see Andrew Bucci 
again? 

A I don’t recall seeing him. I was engrossed in 
the beginning of the trial and the parts to be played 
thereafter. 

Q Do you recall seeing him — do you have any 
specific recollection on seeing him leave the court room? 

A I remember him leaving because I remember 
someone came in to the court room and said — I don’t 
remember who it was because I saw it out of the corner 
of oy eye, and then I turned and saw Mr. Bucci stand up 
and he excused himself, and I don't remember whether it 
was to Mr. Rao or to whom, or the Judge, but I remember 
him leaving, and then I became engrossed in what I was 
doing, but I remember him leaving. 


/ 



Yes. And did you see Andrew Bucci back in 



Q 


the court room after he departed? 

A No. Never again for the rest of the day. 

Q Can you recall today who that individual was 

who came in and whispered to Mr. Bucci? 

A No. I cannot. 

MR. COFFEY: Thank you. 

THE COURT: Any other questions? 


* • * 

[1050] Q At what point did this individual come in 
and whisper to Mr. Bucci? 

A I don't remember. I remember it was during 
-- it could have been when the witness was on the stand. 

THE COURT: The question is: What 
is your best recollection when it was? 

THE WITNESS: Exactly, I cannot recall. 

BY MR. DANIELS: 


• Q In relation to the court proceedings, was it 
before the jury selections started or afterwards? 

A I think it was after jury selection. 

Q Was completed or started? 

A Was completed, I think, I can't be sure. It's 
been some time. 

Q The jury selection was completed, you said, 

11:52? 

A 11:52 A.M. 







[12641 Q What was your purpose in remaining there until the 

noon recess? 

A Well, it was two fold, Mr. Daniels. I had cleared 

my trials for that day assuming to go to trial on the case that 
I was there for, and I had cleared my other Court calendar for 
that day. And secondly, it was close to lunch when that procej 
began, and X waited for Mr. Rao to have lunch with him. I can 

tell you why^ but it wouldn't be responsive. 

* * * 

[11021 Q Now, at any time on that morning, did you 
observe the defendant, William Marrapese? 

A I recall that he was in the corridor, and 
that's all I recall, that he was in the corridor. 

Q Do you recall whether this was before you went 

1 H 

[1i03] into chambers for the conference or afterwards? 

A After. 

Q Do you recall how long it was sifter you left 
the conference? 


6 
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A 1 believe immediately coming out of tha 
conference, he was outside in the corridor, and I sat 
down with Mr. Marsiglio and he was there at that time, 
as best I recall. 

Q Do you recall anyone else associated with the 
case in the corridor at that time and place? 

A Mr. Rao, Mr. Bucci and Mr. O'Neill. 

Q Any defendants other than Marrapese and 
Marsiglio, is it? 


14 


A 


Marsiglio and, I believe, Hr. Zinni was there. 



111431 Q Dld you see william Marrapese at any time 
that morning? 

A I believe I did. I am not positively sure ; 
but I believe I did. 

Q Do you recall where he was? 

A I believe he was in the _ 

MR. COFFEY: Your Honor, I am going 
to object if he is not sure he did. He is 


111441 speculating where he was. 


THE COURT: Well, your best 
recollection is yes or no? 

THE WITNESS: My best recollection 
is yes because of the fact that I -- 

THE COURT: No, not because. 

THE WITNESS: Yes, Your Honor. 

THE COURT: You did see him. The 
next question is where? 

BY M? . DANIELS: 

Q Where? 

A He would be in the outside of the court room. 

THE COURT: Would be or was? 

THE WITNESS: Was. 

• * * 


14 
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11026 1 Q luring this 45 minutes to an hour, aid you do 


anything? 


Yes. 


Q What did you do? 

A I was out in the corridor conferring with the 
various attorneys atteopting to learn what was going to 

transpire fron, the attorneys. Also, the defendants who 
were there. 

Q All right. And can you toll us who the 
individuals were by name that you saw out in the corridor 

during this 45 minute period starting at ten minutes past 
ten, 45 minutes to an hour? 

[1027] A A« I recall it, I talked to Nicholas Zinni, 

Mario MJirsiglio, William Marrapeso, John Sheehan, attorney. 

It was a long time. I think I remember John O'Neill, 
attorney. 

THE COIRTi Do you remember him or do 
you remember talking to him? 

THE WlTItxiSSi I think I remember 

John Shoehan. I think I seen not John O'Noill, 

but John -- I talked to John Sheehan. 

* * • 

(1057] Q Is it your testimony then that William Marrapese 
and Mr. Z±nni could have been in the hallway right up 

to the time of the jury selection process began at 
11:25? 


6 







Ml. COFFEY: Objection, Your Honor, 
x think the same objection was raised to a question 
I asked relating to Mr. Bueci. to what he could have 


been -- 


IHB COURT: The question is bad as to 

fora. 

BY M?. DANIELS: 

0 Is it your testimony, sir, that when you 
last saw Nicholas zinni was at some time between 10:10 
and the time when the Jury selection process began! 

A It would have been probably ten to fifteen 

aunutos even before 

° that becaus « as scon as I learned we 

were going to begin, I loft that floor. 


20 

Q 

Before what, sir? 

2t 

A 

Before we began the trial. 

22 

Q 

All right. Before you began the Jury 

23 

A 

Yes. 

“1 

Q 

So it would bo ten or fifteen minutes 

•>* R 

11*35? 



[1068] A Yes. Probably ten or fifteen minutes. 

Q All right. And when did you see William Marrapesc 
for the last time that morning? 

A The last time would have been out in that 
corridor. 

Q In this same conversation? 

A Well, not the same conversation, but in the 


same area-way and the same time span. 

* * • 









'. 7 ? 
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(1127] Q Did you observe Mr. Marrapese at any tine 
that morning? 

A I believe I did, but I am not positive. 


11244] Q 


* * * 


All right. But was Nicholas Zinni there? 
Nick Zinni was. 

Was Bill Marrapese there? 


112451 A- Y«. He waj . 


* * * 


(1001] Q Do you recall what day of the week DeceBber 18> 

1973 was? 

A I believe it was a Tuesday, sir. 

Q Was there any particular reason why you began 
the first run at 10:35 and why you began the second run 
at 11:00 o'clock? 

A I had received a request earlier from 
Special Agent Janes Watterson of the New Haven Office to 
conduct such a trip, and he said he would like the trip 
to be performed between 10 and 11 A.M. 

M?. DANIELS: Thank you very much. 

Nothing further. 

THE COURT: You didn't tell us the 
time of your second trial run. 

THE WITNESS: I initiated the second 
trial run, Your Honor, at 11 A.M. -- 






THB COURT* The time consumed* 

THE WITNESS: Oh, the time consumed was 


14 minutes and 30 seconds. 


* * * 


(9M| Q. f (( „ e J I( J 

a. n i* Tup "fbcKint /¥ hunu'tes qhJ / 7 seconds. 

* * * 


1997) Q Mow, in nafcina the trip froB the Courthouse 
,to Reservoir Avenue, Willi*. Marrapese's business, are 
there any traffic signals? 

A Yes, sir. 

Q Do you have any idea how many? 

A There are two pedestrian stop signs and there 
are seven traffic lights. 

Q And did you have a red light at any one or 
more of these traffic lights? 

A I did not have to stop at either of the 

pedestrian stop signs as there were no pedestrians coming, 

and I hit every green light down to 986 Reservoir Avenue. 

* * * 

[999] Q Did you lose any time at any red lights, any 
of these seven traffic signals on this second trip? 

A Again, I was fortunate or unfortunate. I 
did not meet any rod lights, any resistance at any red 
lJrjhts. They were all, again, green as I made this trip. 

Q And again, were there any pedestrians in the 
pedestrian cross walks that you had to possibly stop for? 

A No, sir. 







Q 


•/ // 

So the seven traffic signals and the pedestrian 
•top sign, did not impede your notlon or ime ^ 

time; is that correct? 

A Yea. sir. 

* * * 

I177J «• DANIELS* We will object — 

MR. ZINNI: Objection, Your Honor. 

M?. DANIELS: -- based on the grounds 
previously stated in the brief. 


M?. ZINNI: The defendant, Zinni, joins 
in the objection. 

THE COURT: You say this is as far as 
you are able to go today? 

Ml. COFFEY: i have finished with his 
testimony except for the playing of the tape 
recorder, yes. 


* * * 










ro 



1841 COFFEY* Ladies and gentlemen, before 
the next witness, the parties have entered into a 
very short stipulation. It is hereby agreed and 
stipulated between the parties that Daniel LaPblla, 
the victim of the dynamite bomb on September 29, 

19'. 2 , did not commit suicide, die! not die of 
accident and did not place the explosive device 
which killed him. 



[1255] Q 
Court that 


22 

23 

24 

25 


What did you do after the completion of the 
morning? 

THE COURT: He said he had lunch with a 
lawyer named Rao. Did you not? 

THE WITNESS: I did. Your Honor. Yes. 

* * * 

114781 The second thing that strikes anyone reading 
this indictment and certainly you have to consic cr 
the Indictment is that dynamite was used and whe 
had possession of dynamite? without which this 


I 


y n 

(1479) device here obviously could not have functioned. 
Two people. One, David Guillette, when he and 
John Housand burglarized Mike Lanoux's trailer 
in Manville, Rhode Island and took dynamite sticks 

•* 

and blasting caps which were then possessed by 
David Guillette to a place unknown. Who else? 
William Marrapese whose own voice you will hear 
in a few minutes state that he had possession of 
dynamite, and he is going to use it to take come- 
one off, to kill. Who? A witness, a witness in 
the Brooklyn Jail. Made to whom? This is one 
of tfce ironies in life that if you saw it in a 
movie, you would discount it as being a movie. 

He made it to the person, Daniel Lapolla, who 
later turned out to be a person who was killed 
by dynamite and who was a witness. Unknown, 
completely unknown to William Marrapese and 
Nicholas rinni at the time that the very person 
they were making those remarks to was going to 


be a witness against them. 


* * * 


[1480J Now, you see in front of you earphones, arid 
I will ask you at this time to take those ear¬ 
phones together with the transcripts. Can I ask 
you to take them for a minute, please? When you 
listen to this tape recording, listen very 






13 

14 

15 

16 

17 l 


18 

19 

20 
21 
22 

23 

24 

25 


to 


ft ry 

closely because you are going to hear the voices 
of Daniel Lapolla, William Marrapese and Nicholas 
Zinnl. You are not going to hear them di ;cuso 
what the Yankees did that day. You are not goirjg 
to hear them discuss what new cars were bought. 
You are going to hear them discuss stolen M-l6's 
and dynamiting the Brooklyn Jail. 

(At this time the Court, Jury Members and Counsel lister] 
the tape from 11:06 A.M. to 11:15 A.M.) 

MR. COFFEY: Twice during that conversatio[> 
Daniel Lapolla refers to William Marrapese by 
name. "Billy. Hey, Billy, you trying to get 
rid of the rat population up there?" "Yeah." 

(1481] "Whose up there? Whose up there?" "Oh, they got} 
all kinds of witnesses up there." "We figure 
if the whole Joint goes, we're guaranteed to get 
him." "We got eight sticks." 

You nay hear argued that Nicholas Zinnl ojy 
said six words in the first part of the conversajlon 
"He wants to buy the rifles and on the last 
part of the conversation he only says he wants 
coffee. But Nicholas Zinni was there during thoje 
remark.. and Nicholas Zinnl understood as William 
Marrapese said "We got eight sticks.” 


♦ 








(1620) Now, there are many Items raised by both 
the Government and the defense, some of which 
are in conflict. Perhaps the most significant 
one, perhaps the one with which you canweigh, ii 
it can be said this way, the credibility of the 
defense arguement is to recall the statement by 
Mr. Daniels that William Marrapese's threat to 
blow up the Brooklyn Jail with witnesses inside 
of it was an idle boast. Is that an idle boast? 
Was it said with the same type of idle boast 
that he had Just got through saying that he was 
setting $100.00 apiece for the M-l6's? Was that 
an idle boa3t that related to the offense under 
which he was ultimately indicted? It wasn't an 
idle boast. William Marrapese himself, out of 


[1621] his own mouth, without knowing that he was beinj; 
recorded, without having any idea that his state¬ 
ments would be challenged, which removes any 
motivation to lie, which is important. It was 
said in the relative security of knowing he was 
saying it to whom he believed to be a friend. 

He admitted culpability as to Nicholas Zinni in 


the gun case. He stated that they had enough 
dynamite, "We have enough dynamite to blow up 
the Brooklyn Jail." It's important because it 









places in his possession on environment where 
there Is no reason to lie. Possession of dynam 

• * 

[189] MR. ZINNI: If Your Honor, Dlease, may 
I respectfully request that the Court Instruct the 
jury for the limited purpose, as I understand it, 
for which this testimony is offered. 

THE COURT: I don't recall any limited 
purpose, counsel. 

MR. ZINNI: Well, I thought that It would 
be otherwise Inadmissible. I thought it was 
intended by the Government to show motive or state 
of mind of something of that affect. 

THE COURT: Well, I will tell the Jury 
later on when I charge the jury, but I don't tell 
them why I admit things in evidence now. It is 
admitted and that Is the state of the evidence. 

MR. ZINNI: Thank you, Your Honor. 

THE COURT: Now, shall we all put the 
earphones on? Everybody appears ready. 

* * * 190 
(190) (At this time the tape recording 
(Government Exhibit 3*0 was played.) 


I 
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*7 

ZXJtai Zt cm Mit| Your Homo r. 

TIB COURTS zt doesn't asln say 

difference. 

IB. ZXIWXs Your Honor , X wwuld Him 
to renow my notion to severe iaassuch as the 
evidence that is being coapiled end, of course* 
the defense — co-defense cowassl hss & right 
to proceed on soy theory he thinks is beneficial 
to his client. X would like to suggest to the 
Qsst that the evidence being introduced has 
it's like a two edged surd. It could very sell 
be very beneficial to Mr* Harr apses* explaining 
the reasons for his investigation* then they any 
also be construed as being against MSrrapese, and 
for this evidence to epill over again to Mr. zlnni 
o n se e to be highly ioflaaeatoxy, and if the Court 
ia coopelled to Instruct the Jury at sow point in 
its instructions that any act of ooo of the co- 
coosplxators is attributable to the other 
conspirators* then on nay p ossibly be in deep 
troiible. 

Farther* it would appear to ee that 
Ik. Narrapese's teartinoay again* and Z will be 
brief here* is gains to be helpful* eery kelpful 
to as* sod ns can show that if Mr* Manrapese 
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mum to taka thm stand that ttos testimony that 
sould ton adduoad would ba — would hava an 
exculpatory affect and that Mr. Mar repose, if 
the trial at sowe point ends, of course, would 
be in a position to testify, there would be a 
likelihood that he would testify, and if, in fact, 
we nay be deprived of that defense, it would seen 
to ne that we are in a very desperate position 
shea we could have adduced evidence that would 
have been very helpful and probably favorable to 
the defendant* 

X want to cite •« I know it's a 
Fifth Circuit, and Z appreciate the respect we 
have for the Second Circuit, but 1 do have a 
case, United States versus Martinss which X think 
is squarely in point, 486 F.2d IS. 

Thank you very ouch, Your Honor. 

TIB COURTi z will wait until Z read 
it. 486 F.2d 16? 

fB. ZXIftli 15, Ybur Honor. 

TIB COURT* 15. Thank you. 

(Whereupon, the court receseed at 
12 noon and reconvened at 1*05 P.M.) 

TIB COURT* Mr. Zlanl, 1 read the 
Martinas ease, and X think your notion doesn't 
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encoupass what that caw* holds. But in any 

« 

wvsnt, your notion is noted and denied. You 
have an exception. 

NR. ZINNI i Thank you t Your Honor. 

THE COURTi And that Officer Z asked 
to stay, I don't really need hita. 

HI. COFFEYI All right, Your Honor. 

TIC COURTi Z'a sorry. Unless 
sooebody else wants you. You can stay if you 
wish. 

(At this tine the Jury noabers entered 
the court room.) 

TUB COURTS Your next witness, please. 
HR. DANIELSi Nr. Luongo. 














2 


3 

4 

5 

6 

7 

8 
9 

10 


It 


n 


14 ; 
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considered u against the defendant, zinal, and nnlei 
*“ W shown that there was, in fact, a Nhy 8th seating 

that that conspiracy continued, then the defendant, Zlnni, is 
no part of it, and I would strongly suggest and urge t^oa the 
Court that even at this late stags that the defendant, Zinni, 
he severed frow the trial. 

THE COURT} Well, I will deny the notion and 
just sake the observation that I spent a groat aaqy years 
guessing as to what jury notes aean, and 1 haven't yet 
decided shat they aean at all. It sight very sell he in the 
nature of things that one juror wants to know eowething for 
his own personal reasons, period. But anyway, you aade the 
notion. 

W ZINNI? Would you note ay exception, 

please? 


16 


p ii 


18 


19 


>0 


TiC COU?T: You aade the notion. It is denied 
and your exception is noted. But I do have a note fron the 
jury. "Please re-read that portion of your charge where you 
give the legal definition of "conspiracy". And then beneath 
that paragraph, "Omstion. Is it possible uoder that 


definition of conspiracy for one conspirator once a conspiracy 


has been foraed to ce 


to be a 


■her of that conspiracy 


// 


/ 


without a new conspiracy being foraed?" 

And now I will entertain di ecus si one on that. 
Are you faailiar with the law of withdrawal frow conspiracy? 












» 


f 


Nr. Zinni. 


THE COURT i I was told that you bad a aotloa ( 


M?. ZlWIi Your Honor, yes, please. For tha 


Court's consideration, I would like to nove again that tha 
defendant, Zinni, be severed froa the trial inasmuch as the 


question that was propounded yesterday saoas to pre-suppose 
or assume on the part of the jury that there is wore than one 
conspiracy involved here. It appears if, in fact, the question 
is directed to Mr. Zinni, the wore favorable aspect of it, 
then it appears that there are several conspiracies and we 
are, apparently, no part of it. 

THL COURT* Well -- J 

Mv. ZIitNI. I would suggest, Your Honor, plsase, 
that it appears that the jury is considering possibly and 
no9t probably tl«ai the May 8th meeting, if it did exist, 
terminated with Mr. Housand's departure, that any acts there¬ 


after, prior siuilar acts, probably would not 


or the 


acta thereafter the May 8th meeting would not apply certainly 
to Mr. Zinni. If that is the case, certainly, on that basis 

alone me mould be entitled to a sevjrance. 

And I would further suggest, Your Hooor, plssM 
that taking the evidence ss it now appears in retrospect that 
prejudice is rampant throughout the trial because it appears 
that about eighty percent, ninety percent of the evidence mas 
against another defendant and very possibly this is being 


* v. 
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Mt. QMtXBLSi Z - asking if It eao be 
dona without tht jury. 

rm count z thought z — wn»i* 

perfectly clear, ntrfcapo Z don't do it too well. Am 
of now, you cannot do did you propose to do becoase il 
!• durlds tbo toi* Dijro. Ybu *•? do It whoa the jury i 
took and you cannuaiM hi* to tour ha are'*___ 










THB CXXJKTa Toll He rtiy you suggest that? 

ZZnOi tour Honor. First of «u 

tho tape that is referred to ie totally irrelevant to this 
char go. The reference# nade ore to another charge. 

TUB COURTt z don't know whether lt'a 
irrelevant to this charge. Wouldn't it show the native 
t(X doing what the Oovernnent eaye they did? 

zUKZi UiU) it night for non person, 
U»t it night not for another, and if that it the caeo, 
wouldn't it toe hlf*ly unfair to pernit the Ooverment to 
introduce it as against one defendant and let the affects 


ZW courts The Qovernneat is right here. 
Are you offering It against both defendants? 

Ml. OOFFBYs X certainly an. Your toner. 
ZBtlli (h that basis, tour Honor, • 

I Mould oc VO to sever been us o I believe the cootente 
clearly establish that the defendant, Zinni, nay not even 
have been present and did not — 
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question of fact, but &i of now, this witness haw t 
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MR. COFFEY: Good afternoon, your Honor. I 
don't know what the Court'a calendar la, but I 
know that there la one matter before the Court, 

It la a motion by Nicholas Zlnnl for a severance 
from William Marrapeae In Criminal Number H-524. 

Mr. Zlnnl'a attorney, Thoawa Zlnnl, la In 
court at this time. 

MR. ZINNI: Thank you, your Honor. First of 
all, if it please the Court, I wish to thank the 
Court for ita Indulgence, and the U. S. Attorney, 
in permitting this matter to be continued to this 
afternoon. 

I m aware that the Court had previously con— 
sldered this motion. I, however, felt that It was 
incumbent upon me at every atage of the proceeding 
to protect the Defendant's rights. 

And In this matter, the motion for severance 
seems to be of extreme Importance to us. And I 

would beg the Court's indulgence In hearing this 
out. 

First of all, we would, of course, reaffirm 
the arguments we gave previously. But, It seems 
tnai since the motion was argued before your Honor 
several weeka ago that several other things have 
come to light. And probably the most Important of 
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which is the matter of the inconsistent defenses 
that this Defendant, Zinni, is faced with, with 
respect to this trial. 

It seems that the Government may — perhaps 
will use the statements of Mr. Marrapese, which 
he has made. And if it does, we are then faced 
with the matter of being bound by his defense. 

And this necessarily puts us in a position 
where we are hamstrung, so to speak, in not being 

able to produce our own defense, whatever that 
might be. 

THE COURT: Doesn't his statement, if it is 
used — and that hasn't been determined, eccording 

to the prosecutor -- doesn't that exculpate your 
client? 

MR. ZINKI: Hot the matter of who did the 
killing. As I recall correctly, Mr. Coffey has 
in his possession statements that Mr. Marrapese 
has in fact blamed the previous Defendants, 
Defendant Joost and Defendant Oulllette in this 
matter, if I recall correctly. 

That being the case, it seems to me as though 
we are bound, or to some extent at least, certainly 
to have this matter heard within the hearing of 
the Jury, which puts us in a position where we are 












fighting with ourselves. 


Maybe this is Ideal for the Prosecutor, but 
It doesn't give the Defendant a fair trial. We 
are feced with a possible Inconsistent defense. 

And we feel that we are entitled to a severance. 

The matter, of course, under the Bruton caoe 
also. It seems to me, that any of the statements 
■ado by a co-defendant should not be construed aa 
against the other Defendant -- that seems to me to 
be of paramount Importance. And I fall to see how 
any Instructions to a Jury, bearing in mind that 
toe/ aren't lawyers, how In an Instruction to the 
Jury It could possibly cut away the damage and the 
inflammatory residual effect that this may cause. 

THE COURT! What Inculpatory statement has 
been made that would Involve your client? 

MR. ZISHI: Well, If I may, not only the 
statements of Mr. Marrapese, but also I understand 
that the United States Attorney — i think Mr. 
Coffey did in fact make this representation to the 
Court! That there la a wiretap, there are wiretap 
statements given or made at the time that Mr. 
la Polls was present In American Oold Buyers -- 

THE COURT: That wasn't a wiretap. Counselor, 

that was a tape. 
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MR. ZINNI: That was a tape, I'm aorry. It 
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was a tape. 

And as I understand, those statements made by 
Mr. Marrapese will be Introduced Into evidence. 

And If I recall correctly -- In fact, I'm sure -- 

THE COURT: There were two of them. The part 
you are concerned about is the conversation about 
blowing up the Jail? 

MR. ZINNI: That's correct. 

THE COURT: Where the Government w.tness was 
located? 

MR. ZINNI: That's correct. And my brother 
had no part In that conversation. At one point, 

I think he was asked what kind of coffee he wanted, 
and that was It. And I think there was another 
statement about "How are you today?" /nd that was 
the entire, as I recall It -- well, anyway, I 
think that Is what the United States Attorney has 
supplied me with. That was the entire conversation 
as far as the Defendant Zlnnl was concerned. 

Now, all of the conversations with respect to 
the blowing up of the Jail — 

THE COURT: I might mention at this point, 

I notice that there Is one newspaper man usually 
sitting over here. I trust that won't be Incor- 
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porated In hi* article, because it could be 
prejudicial to the trial of the case. 

Proceed. 

MR. ZINHI: Thank you, your Honor. If in 
fact this tape evidence is Introduced, I assume 
that the United States Attorney will contend that 
there Is a pattern of conduct here, and that is to 
shoe the behavioral conduct of Mr. Marrapese as 
being inclined to do this sort of thing. Certainly 
where the Defendant Zinni had no part of that 
conversation, and I might remind the Court that 
the evidence, I think, did show, if it didn't 
it certainly will in the case that will come to 
trial, that the Defendant Zlnnl was an employee 
of American Oold Buyers at the time. 

-nd to permit that statement, I beg the Court 
to recognize the tremendous spill over and the 
residual effect it would have, it would have such 
an adverse consequence to the Defendant Zlnni that 
it almost seems if in fact Mr. Marrapese were 
found guilty that the Defendant Zlnnl would be 

found guilty, just by the mere fact that he was 
present. 

Sometimes all of the instructions of a Judge, 
with all due respect to the Court, seem to have no 















effect upon the Jury, if in fact there la a 
thought that this young man or that young man was 
involved in this matter, and therefore, he ehould 
be considered all part of the same kettle of fish. 

I elao mention this, and I think it bears 
repeating, the last time we were here, the United 
States Attorney Indicated that he would seek to 
put in evidence with respect to the threats made 
by Mr. Marrapeae. The threats were of a very 
serious nature. And here again, no part of the 
Defendant Zinni anywhere present, if i recall 
correctly, even where the statements were made. 

And certainly, no statements -- and I think the 

United States Attorney will agree with me _ no 

statements were made by the Defendant Zinni. 

Then, if I may, if your Honor pleaae, without 
>-:aglarizing, I think Brother Santos submitted to 
this Court a memorandum in support of various 
motions. And I thought that Mr. Santos did a very 
objective Job in presenting the evidence in the 
light most favorable to the Government, in 
recapitulating the evidence for the Government, 
or in support of his motions. 

And as I looked at the evidence, I was .lapiy 
amazed, if i recall correctly, that the Defendant 
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Zlnnl*s name never appears once. I could be 

wrong, but that is ray memory of having read this 
document. 

There Is reference made to plane flights, 
hotel meetings, telephone calls, and a funeral -- 
if I recall correctly there was not one single 
)it of evidence -- and It looks to me like It was 
presented In the light most favorable to the 
Government In this written document -- it seems to 
me in the light of fairness and Justice, and I 
beg this Court, that all of this material that 
would get In apparently by the United States Govern- 
ment as against Mr. Marrapese would be most 
devastating to the Defendant Zlnnl. 

And If there was a time that I think Justice 
called for a severance. It seems to me It Is in 
this case. 

And I think the United States Attorney would 
admit this afternoon that the evidence that they 
have complied against two of the Defendants already 
tried, and once against Mr. Marrapese, whether it 
Is of probative value, or la of any value, or 
whether or not It is believable, the evidence that 
they have complied against the other three Is 
overwhelming as opposed to the Defendant Zlnnl. 







There la hardly a thing here — and it seeaa 
to me that the very simple, basic elements of 
Justice and fairness and equity require that this 
Defendant be severed in this case. 

I suppose that I should say something as to 
the argument that the United States Attorney would 
offer. And I suppose that It would be mostly 
because of expense. I submit to this Court that 
the expense Involved In the case, as against the 
Defendant Zlnni, would be a whole lot less, be¬ 
cause I can represent to this Court fairly and 
honestly that first of all there will be hardly 
much of a defense to present, and secondly, it 
seems with Mr. Zlnni's case severed, that the 
trial would probably last one week, as opposed to 
perhaps five, six or seven weeks -- however long 
the previous trial or this other one may last. 

Then I think that, lastly, no matter how 
exculpatory the statements made by Mr. Marrapese 
may be, the fact of the matter Is that If in fact 
the Jury believes what the Government has. It 
puts the Defendant Zlnni In such a position that 
he cannot help but be tainted by the evidence. 

And the mere fact that he Is tainted by the 
evidence. It seems to me ought to be persuasive 





•nough to this Court to permit a severance. 

And it ia somewhat difficult for me, because 
of the relationship — my brother has asked me 
to represent him — the coat Involved in something 
like this is stupendous — I am not only willing, 
but I want to empathise Just as much as I can in 
any case that I have, but I am trying in the moat 
proper and difficult way that I can to assure 
objectivity. 

I really have never had a case in my eighteen 
and a half years of law practice in which I can 
honestly say that this would seem to be the most 
ideal situation for a severance. 

And I think the evidence — and the Oovernment 
will show, and they have had plenty of surveillance, 
had plenty of opportunity — the evidence would 
have shown, after certain events took place in 
respect to this gun charge, that it was very 
definitely a breaking away by the Defendant Zlnni 
frost any part or any participation in any of the 
activities of the other three that have been In¬ 
volved in this action. 

Lartly, I suppose I ought to say that I have 
great respect for this Court. I think I have 
watched the Court on a couple of occasions, and I 
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think that this Court haa triad to bi vary fair. 


2 

And It aaeaa to aa that this Court la In a 


3 

better position to determine whether or not a 


4 

severance la Juat than any other Court that could 


5 

possibly hear this case. 


6 

And while It surprises ae that the motion 


7 

came before your Honor, I aa glad that It did. 
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I am Juat hoping and praying and begging your 


9 

Honor to consider the elements that I have produced 


10 

here today, or enunciated today, and hope that 


11 

the Court can see that fairness and Justice can 


12 

only be served by a severance In this case. 


13 

I see no other way In which another Judge 


14 

can, at the outset of a trial — I can cone before 


15 

a Judge and say "Judge, certain things have taken 


16 

place, and these are the things that we think 

> 
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ought to be considered In a severance.' 
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This Court has heard voir dire; It's heard 


19 

motions; It's heard a full trial. It seeas to ae 


20 

as though this Court la in the best position 


21 

possible to aake the decision. 


22 

I beg this Court to aake a decision, and I 


23 

beg It to aake It favorable to the Defendant Zlnni. 


24 

I aa willing and quick to say to you today. 


25 

your Honor, that I would want to see Justice done. 
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too. And I think that If in fact ay brothar vara 
to go to trial In a severed position, and thara 
was a guilty finding, than I would say, so be it. 

But, I'm convinced today that if ay brothar -- 
and I think the United States Attorney, too, la 
convinced — were to gat a severance In this case, 
that ha would cooe forth with a not guilty. 

And I am confident here today, as I stand 
before the Court, and I pray your Honor's Judgment 
In our behalf. 

Thank you. 

MR. COFFEY: Your Honor, as the Court knows, 
last week we had an opportunity to argue with Mr. 
Daniels the theory that the Defendant Is entitled 
to a severance, because of Inconsistent defenses. 

The Court knows the Government's position, 
one of which is that It Is not a ground for a 
severance. 

And, In any event, they are not In a posture 
In this particular case where you have Inconsistent 
defenses. I can think of particular cases in¬ 
volving receiving stolen goods, whereas there 
are multi-defendants, and you got the driver saying 
I didn't know they were stolen, and I don't know 
anything about It”, and the kingpin saying "I don't 
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And the argument would 


even know these feilows.'’ 
be that those are Inconsistent. But the key is 
that there Is one Defendant fingering the other 
Defendant, and Is that going to be the Governeent'a 
case? In which case that would be a Bruton 
situation. 

The Court Is familiar with the evidence that 
the Government offered in the previous trial. And 
I think the Government has given to the Court in 
camera sufficient indication of what the remaining 
posture of the case is, with respect to statements 
by either one or both of the Defendants, to 
appreciate the fact that neither one of these two 
Defendants is going to, so far as the Government 
knows, to claim that the other Defendant -- that 
is, Marrapese claiming Zlnni had sobm thing to do 
with the death of Daniel LaPolla, or Mr. Zlnni 
claiming that Mr. Marrapese had something to do 
with the death of Mr. LaPolla. 

If one Defendant were to claim that the death 
of LaPolla was an accident, and the other Defendant 
were to claim someone else is reeponslole, maybe 
someone who had something to harbor against Mr. 
LaPolla, or what have you -- that is not incon¬ 
sistent defense. And I still feel that it is 
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probably a vary cogent defense In this case, 
because they nave an opportunity by going their 
separate paths, while both maintaining not only 
his Innocence, but the other's innocence, to get 
before the Jury a reasonable doubt on two 
different claims: One of accident and one of 
culpable act by a third party, not before the 
Jury at this time. 

I don't have any statement by either Defendant 
that it Is claiming that the other Defendant 
killed Daniel laPolla. And I think under Bruton 
that Is the onxy situation where they'd be 
entitled to a severance. 

And if the Government has such a statement, 
they still would not be entitled to a severance 
unless and until the Government were to use that 
statement at trial, in its entirety. 

So, at this point, I think Judge Murphy csn 
only be the Judge who la in the best possible 
position to rule upon that particular Issue. 

On another point, I don't think it even 
merits serious discussion at this point, to go 
Into the merits of the Government's case, except 
to say that for some weeks In the prior trlsl, we 
heard nothing but claims by defense counsel that 
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the Government', evidence 1. Insufficient, end 
the Jury came back with a vardlct of guilty. 

In any event, the Court will remember quite 
specifically that Mr. Housand testified that at 
the meeting on May 8th, 1972, Nicholas Zlnnl, as 
well as the other three Defendants and another 
Individual, agreed to kill Daniel LaPolla. 

And Nicholas' remark was "Yes, let's go 
ahead and do It.' 

Now, his brother's claim that the Government 1 
evidence Is weak, or insufficient, is much less 
than against the other Defendants, under the 
Applicable laws of conspiracy. And under this 
case, it does not hold water, because Nicholas 
Zlnnl, by specifically agreeing to the death a f 
Daniel LaPolla, made himself liable for the acts 
of other individuals In the conspiracy, who were 
setter able than he to carry it out. 

I have no evidence whatsoever that Mr. Zlnnl 
ha. broken away, incidentally, from Mr. Marrape.e, 
after the gun case. 1 don't know where that 
particular statement comes from. But, even If it 
is true, it Is not grounds for a severance. 

I will reiterate that the only person I think 
who can best Judge on whether a severance should be 
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granted la the trial Judge who la hearing the 
evidence aa It cones In against the Defendants. 

And the evidence against Marrapese and Zlnnl Is 
not going to be completely the evidence against 
the other two Defendants. We anticipate that there 
will be no re evidence, as well. How can this 
Court, without Knowing what that evidence Is, 
rule upon a severance at this tine. 

I think the Court's position so far that 
Judge Murphy is the only one who can rule on that 
motion is the one best taken. 

Thank you, your Honor. 

THE COURT: Counselor? 

MR. ZIMM1: Your Honor, may I Just say one 
thing further? The United States Attorney has 
seen fit to say that neither Defendant has fingered 
the other In connection with this matter. I'm 
not sure that he nor anybody else has prophetic 
•bllltles. 

We don't know. There may be something along 
that line. Who does know? 

With respect to the only statement that the 
Government seems to make, and says, that the 
United States Attorney says, that Nicholas Zlnnl 
has said, was a meeting called on May 8th, 1972. 
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I thought that was vary wail handlad aa a matter 
of defense. Of course, no one knows what a Jury 
will believe. It Is always an Interesting matter. 
But, It seem8 to me that there ware considerable 
other things that were introduced Into evidence 
that certainly, I don't believe, would be 
applicable to the Defendant Zlnni. 

And for that reason,-! again strongly urge 
that the Court consider the severance. 

THE COURT: Thank you, gentlemen. 

MR. ZINHI: Thank you very much. 

MR. COFFEY: Your Honor, while we have Mr. 
Zlnni here, may I point out that the Government 
has agreed to certain Items for discovery and 
inspection? I want to state for the record, while 
Mr. Zlnni is here, that most of the physical 
evidence which the Government has is In the Clerk's 
office, and Is available for Inspection by the 
Defendant or his counsel. 

And in addition to that, the original trans¬ 
cript and recordings of conversations of which Mr. 
Zlnni was a participant are also svallable for 
the Defendant's Inspection, If It makes proper 
arrangement with the Government, as soon as we arc 
through with these motions. 









THE COURT: Probably a conference with you 
would expedite that? 

MR. COFFEY: Yea. I want to put it on the 
record, so that we are not delayed on the 21st. 

THE COURT: I assume Attorney Zinnl is 
familiar with the motions that were heard last 
Prlday by Mr. Raymond Daniels, who is new counsel 
appearing for Mr. Marrapese? 

MR. ZIMN1: I am familiar with three motions 
I believe that were filed. I do not know what 
the decisions were, unless the Court has not 
already handed down the decisions. 

THE COURT: Well, the Court has Just written 
them today. The motion to disqualify the prosecutor 
has been denied. 

In the case of Marrapese, he argued the 
question of severance, and it was denied without 
prejudice, subject to being renewed before the 
trial Judge. 

A motion for discovery and inspection was 
granted, as to Paragraphs 1, 2, 3, 4, 5, 10, 11, 

13* 16 and 17, and denied as to Paragraphs 3 , 7, 

8, 9, 12, 14 and 15. 

There was a motion by Oovernment counsel under 
Rule 16(c) for discovery and inspection. The 
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motion was conaantad to by counsal for William 
Marrapese. Compliance by May 10th. 

That was a motion by Oovernment counsel 
that the Court grant relief to the Defendant with 
respect to the requested item, that requested the 
Court to condition such disclosure by requiring 
the Defendant to permit the Oovernment to copy 
its stenographic reports, and,papers which the 
Defendant Intends to introduce at trial, and has 
in Its possession. That was consented to by Mr. 
Daniels. 

I think that comprises the sctlon on the 
motions. 

MR. ZIHIfl: Thank you very much. 

MR. COFFEY: There is one other small point. 
I have been notified by the Court Reporter that 
moat of the testimony which was recorded at the 
original trial is now available to the parties. 
And I would think that if Mr. Zinni wants to get 
that particular testimony, I should let him know 
it is available, through the Court Reporter. 

THE COURT: Thank you. 

MR. ZIHKI: Thank you very much, your Honor. 

(Whereupon the hearing was concluded.) 
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